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PRELIMINARY STATEMENT
This is an appeal from the approval of settlement agreements between

the class of Marisol plaintiff children and the City and the State. The appeal is

taken by six members of the plaintiff class ("the Joel A objectors” or "Joel A
plaintiffs" or "appellants"), who seek to represent gay, lesbian, bisexual and
transgendered foster children. The Joel A. plaintiffs filed their own lawsuit for
damages in January, 1999 and simultaneously filed objections to the Marisol
settlements on the grounds that those settlements’ terms would preclude the Joel
A plaintiffs from also pursuing their suit for systemic equitable relief, at least for

the next two years. At the fairness hearing on the Marisol settlements, the District

Court permitted the Joel A objectors to intervene for the limited purpose of
appealing from the Court’s approval of the settlements.

The Marisol settlement with the City ("City Settlement"), which was
reached only on the eve of trial afier two and a half years of hard-fought
discovery, takes a system-wide approach to reform of the New York City
Administration for Children’s Services ("ACS") (728-54).! Rather than imposing
specific tasks to give specific relief to one or another category of children, the City
Settlement establishes an Advisory Panel of distinguished child welfare experts

who are to make a rigorous review of ACS’s reform efforts in five major practice

Numbers in parentheses refer to pages of the Joint Appendix.




areas, make public recommendations for any changes or additions, and make
subsequent reviews to determine if ACS is acting in good faith to continue
reforming its operations and performance in those areas. If the Panel should find
that ACS is not acting in good faith, the City Settlement establishes a streamlined
mechanism for the Marisol plaintiffs to bring the issue to the District Court. ACS
has agreed to give the Panel complete cooperation and unfettered access to all its
documents and personnel for these reviews. In return for this unprecedented
openness, and in order to be able to evaluate its operations candidly and to
implement the Advisory Panel’s recommendations without being subject to
potentially conflicting court decisions on the same topics, ACS bargained for
assurances that its operations will not be disrupted by new system-wide lawsuits

brought by Marisol class members during the term of the agreement, which

concludes December 15, 2000.

Thus, the City Settlement contains not only the standard releases of
injunctive claims based on past events, but also covenants by the plaintiff class not
to sue for system-wide equitable relief based on events occurring during the two-
year term of the agreements. Damniage actions or individual suits for injunctive
relief tailored to individual plaintiffs are not barred at any time.

The Joel A objectors grandiosely frame their appeal argument as a

choice between solving a major social problem - the long-awaited reform of the




New York City child welfare system - and "upholding the institutional values of

the courts," citing Georgine v. Anchem Products, 83 F.3d 610, 617 (3d Cir.

1996), aff’d. sub nom. Anchem Products, Inc. v. Windsor, 521 U.S. 591 (1997).

That frame does not fit these facts. Nor does Anchem dictate the result of, or
even an approach to, this appeal.
The institutional value that the objectors purportedly seek to uphold

seems to be the proper definition of a plaintiff class in the context of a settlement.

They complain that the Marisol class is so diverse that (a) it should have had
separate representation of its subclasses in the settlement negotiations, Appellants’

Brief ("App. Br.") Point I; and (b) the Marisol named plaintiffs lacked standing

to assert the claims that the Joel A members of the class now want to assert in a
separate lawsuit and therefore the Marisol plaintiffs could not adequately represent
them in the Marisol litigation or its settlement; App. Br. Point II-B. They also
object (c) that these "unrepresentative" negotiators accepted overbroad covenants
not to sue, without adequate consideration, in that the consideration did not include

specific relief for the Joel A class members; App. Br. Points II-A, II-C, III.

These objections are unsound and come too late. Unlike the purely-

for-settlement class in Anchem, supra, the Marisol class was certified early in the

litigation, and certification was upheld by this Court long before settlement was

even on the horizon. Defendants, both City and State, argued vigorously at that
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time that the proposed class was too diverse for a proper class action, citing many
of the same cases and making many of the same arguments that the Jjoel A
objectors make now. Marisol A. v. Giuliani, 126 F.3d 372, 376-78 (2d Cir.
1997). After considering these arguments, this Court found that, since plaintiffs’
injuries all derive "from a unitary course of conduct by a single system" (126 F.3d
at 377), a single class is appropriate even though the injuries differ in nature. The
adequacy of the named plaintiffs as representatives of the class was also
specifically upheld, with this Court explaining: "Plaintiffs seek broad based relief
which would require the child welfare system to dramatically improve the quality
of all of its services.... In this regard, the interests of the class members are
identical." Id. at 378.

Thus, the objectors” arguments that the class was too diverse for the
named plaintiffs adequately to represent the Joel A plaintiffs and their claims have
already been decided and denjed. That decision is the law of the case and there
is no reason to revisit it now. See Point II-A, infra.

Objectors’ remaining argument, that the negotiators settled for
inadequate relief without sufficient consideration, appears to be a divergence in

philosophy between Joel A counsel and Marisol counsel over what relief would be

"adequate"” for the entire class. The Joel A objectors would have preferred a

specific injunction directed to their own issues, rather than the system-wide reform
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that class counsel chose as the more effective approach to ensuring benefits to all
categories of plaintiffs in the class. The District Court exercised its discretion in
approving the systemic settlement, based both on the statements and submissions
at the fairness hearing and also on the Court’s own decades-long experience with
other piecemeal, and largely failed, approaches to reform of the New York City
child welfare system. The covenants not to sue were perfectly lawful, and here,
were necessary in order to get the concessions from defendants that will allow the
system-wide reform package to be implemented. See Points I, II-B, infra.
Since all the requirements for approval of a class-action settlement
have been met, the District Court’s discretion in approving the settlement should

be upheld. See, Point I, infra.

ISSUES PRESENTED
1.  When the settlement of a class action, whose certification was
litigated and affirmed during the litigation, is challenged by certain plaintiffs who
now argue that the class is too diverse and the named plaintiffs lacked standing to
represent them, does the District Court abuse its discretion by following the law

of the case and upholding the settlement as adequately negotiated?

w
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2.  When the parties to a class action settlement agree on an

approach to reform of defendant agency’s entire infrastructure, which includes _

limited covenants not to sue for systemic equitable relief on the class action issues
during the two-year settlement term, does the District Court abuse its discretion
by approving the settlement over objections from a group of plaintiffs who would

prefer a different type of remedy, without such covenants?

STATEMENT OF FACTS

A. The Marisol Litigation

1. Complaint and Class Certification
On December 12, 1995, eleven children filed a complaint entitled

Marisol A et al. v. Giuliani, et al., alleging that they had been injured by various

aspects of the New York City child welfare system and seeking declaratory and
injunctive relief, including a Court-appointed receiver and unspecified injunctive
orders, but not damages (10, 77-189).

Two days later, on December 14, 1995, the plaintiffs moved to certify
a class (10), defined as "[a]ll childfen who are or will be in the custody of the

New York City Administration for Children’s Services ("ACS"), and those

a7
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children who, while not in the custody of ACS, are or will be at risk of neglect
or abuse and whose status is or should be known to ACS."?

Defendants vigorously opposed class certification, and also moved to
dismiss the majority of the claims asserted in the complaint. The District Court
(Robert J. Ward, J.), denied the motion to dismiss, for the most part, and granted
certification of the class, in an order dated June 18, 1996 (17, 190-253).

Judge Ward later certified for interlocutory appeal the portion of the
June 18 decision dealing with class certification and defendants appealed to this
Court, which accepted the appeal as of September, 1996 (18-20). Plaintiffs
opposed the appeal as untimely sought, all the way to the Supreme Court, which
denied certiorari; the appeal was argued and this Court’s opinion issued in

September, 1997. Marisol A. v. Giuliani, 126 F.3d 372, 375 (2d Cir. 1997).

This Court affirmed certification of the class as proposed, and further directed the
District Court to certify subclasses for purposes of trial management. Id. (37).
Thereafter, three subclasses were proposed by plaintiffs and

ultimately, after motion practice, approved by the Court (43, 53, 56, 60, 422-40).

2

In January, 1996, Mayor Giuliani created a new child welfare agency,
the Administration for Children’s Services ("ACS"), to replace the former Child
Welfare Administration ("CWA"). By order dated March 12, 1996, all references
in the Marisol litigation to CWA were replaced with ACS, and ACS’s
Commissioner Nicholas Scoppetta was substituted for CWA’s Kathryn Croft (16).

-7-
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Subclass Three includes all children in the custody of ACS, and lists the named
plaintifqu representing each of the subclass’s seven stated legal issues, which
include issues of appropriate placements and services for foster children of all
types (426-27). (The Joel A objectors concede that they are members of Subclass
Three (1369).)

2. Discovery; Motion Practice Raising Issues of Standing

For two and a half years prior to settlement of this litigation, ACS was
subject to far-ranging system-wide discovery, much of which was the subject of
motion practice (17-57). Some 200 days of depositions were taken, including
depositions of all of ACS’s executive staff as well as many lower-level
caseworkers, supervisors, and managers. In response to equally wide-ranging
document requests, ACS produced over 100,000 documents and answered more
than two dozen sets of interrogatories, covering all aspects of ACS’s operations
from 1994 to the present (968).

In May, 1997, plaintiffs moved by Order to Show Cause with a
Temporary Restraining Order for injunctive relief concerning conditions at the
ACS Pre-Placement Center, where many children are processed for entry into
foster care (28). The City opposed, arguing, in part, that the Court lacked
jurisdiction over this claim because, since no named plaintiff claimed any injury

from Pre-Placement conditions, no plaintiff had standing to raise that claim (266).
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However, the District Court signed the TRO and the parties entered an Interim
Stipulation concerning Pre-Placement, which was ordered by the Court (32, 266).
As time went by, several of the individual plaintiffs had changes in
their circumstances as stated in the Complaint: Lawrence B died of AIDS, Marisol
A was adopted by her foster mother, Shauna D disappeared, Steven I aged out of
foster care (451). Early in 1998, City defendants moved to dismiss them on
grounds their claims were now moot and they lacked standing; the motion was
denied (51, 63, 451-61). Plaintiffs had already moved to intervene additional
plaintiffs Danielle J and Walter and Richard S, to exemplify claims of more recent
vintage or additional types of injuries; their motion was granted (43, 65, 442-49).
After plaintiffs had added additional counsel in May, 1997, they also noticed and
received discovery (over defendants’ objections, denied at conferences in July and
December, 1997) on an additional 18 individuals, not representative plaintiffs, to
serve as further exemplars of various specific types of injuries and claims (28, 38).
In December, 1998, plaintiffs filed a motion to hold the City in
contempt of the Interim Order and Stipulation concerning Pre-Placement (40). The
City opposed and moved to vacate the Interim Stipulation, again arguing, in part,
that since no named plaintiff had been injured by conditions at Pre-Placement,
there was no representative plaintiff with standing to raise such a claim (41, 254-

368). After full briefing, oral argument, and a five-day hearing on the contempt

-9-
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motion, the Court found that the City was not in contempt. However, the Court
also denied the City’s motion to vacate the Interim Stipulation and Order, holding
that it did have jurisdiction over the Pre-Placement claims because several named
plaintiffs had alleged injuries related to placement practices generally (61, 63, 369-
421, 470-88).

3. Trial Preparations

By mid-July, 1998, in preparation for the trial (then expected to start
on July 27, 1998), proposed findings of fact were prepared - 7 volumes, consisting
of over 2,700 pages, by plaintiffs; 2 volumes, over 300 pages, by the City, 1
volume by the State (64, 69, 489-543). The joint pre-trial order listed 133
witnesses for plaintiffs (many of them employees of the City and State), plus 12
experts, and hundred of witnesses for defendants, plus 13 experts (1418-19). The
District Court ordered the parties to limit their trial presentations to 300 hours each
- a total of at least five months (968, 1418).

The parties also filed proposed conclusions of law on the multiple
constitutional, statutory, and common-law claims asserted in the complaint (545-
628), as well as statements of the claims and defenses that remained to be tried
after the District Court’s various rulings on interim motions to dismiss or add

claims (629-68). At the request of the District Court, the plaintiffs and the City

-10-
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defendants also filed briefs contesting the correct standards of review to be applied
to the evidence at trial (674-727).

B. The Marisol Settlements

1.  Postponements of Trial Date

Two days before trial was to start, the parties informed the District
Court that setilement discussions had begun. The Court granted a one-week trial
adjournment (669-71). A week later, the parties sought and were granted a further
adjournment to September 16, 1998 (672-73). On September 16, the District
Court further adjourned the trial to October 6 (70); on September 28, the date was
extended to October 8 (70); on October 8, the trial was adjourned without date
(71). Pre-trial coﬁferences, reporting on progress toward settlement, were held
on October 15, 19, November 18, 20, 30, and December 2, 1998 (71). On

December 2, the City and State filed their Settlement Agreements (71, 728-79).

2. The City Settlement
The City Settlement was informed, in part, by the parties’ knowledge

of the types of injunctive relief entered against other child welfare agencies around
the nation, as well as their own experience in New York City with Wilder v.
Bernstein, 78 Civ. 957, S.D.N.Y., which was settled in 1988 but had never
achieved its intended results (730, 1355). The City Settlement begins with an

acknowledgment of some of the substantial steps toward system-wide reform taken

-11-
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by ACS in the short time since its creation, and acknowledges that "continued
reform‘i will be "substantially advanced" through the "novel and innovative
resolution” contained in the City Settlement (731).

The major innovation of the City Settlement was creation of an
Advisory Panel of four distinguished child welfare experts who agreed to
personally undertake a two-year review of ACS, make public recommendations for
any necessary changes or additions to its reform efforts, and do periodic
assessments of its progress (733-39). Most significantly, ACS agreed to cooperate
fully with the Panel’s investigations, and to give the Panel full access to all
"information, documents, and personnel as it may request" (734). If the Panel,
in its periodic reviews, finds that ACS is not acting in good faith in any area, the
plaintiffs may bring the matter to the District Court for relief, with the Panel’s
report as prima facie evidence (739-40).

Before coming to this agreement, the parties had asked the Panel
members to do a "test run" by completing an initial report in one large area of
ACS’s operation - "permanency issues" (how to decide whether a foster child
should be returned home or adoptedor trained for independent living, and how to
implement the chosen goal most effectively and quickly) (734-35, 1354). The test
run convinced ACS that the Panel members were trustworthy and constructive and

would help build on and continue the progress already being made, rather than
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