;ioa, custom or usage of rights,'privileges and immunities se-

ASSOCIATION FOR THE ADVANCEMENT

DONALD NIXON, WILLILAM MOSS, ALVIN

‘Personnel Director of the Jefferson
-County Personnel Board; JEFFERSON COUNTY

'deprivation under color of State law, statute, ordinance, regula-

by maintaining unlawful employment practices. Such practices in~

fN THE UNITED STATES DISTRICT COURT
.« . ' YOR THE NORTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION

EﬁSLEY BRANCE OF THE NATIONAL

OF COLORED PEOPLE,

MARAFFEY, JR., WBLTER R. BALL,

% sk % % % % F F OF

CIVIL ACTION NUMBER

P]jaintiffs,‘ @A?@: Eg }:2 - S

EEORGE SEIBELS, individually and

as Mayor of the city of Birmingham,

Alabama; CITY OF BIRMINGHAM, ALABAMA,

a municipal corporation; HIRAM Y. McKINNEY, '

HENRY P. JOENSON, and JAMES B. JOHNSON, 4LED IN CLERK'S OFFICE

individually and as members of the -3RTRERN DISTRICT OF ALABANMA

Jefferson County Personnel Board; .

jOSEPH CURTIN, individuslly and as JAN & 1974
WILLIAM E, DAVIS,

$ERSONNEL BOARD, ) Leaths.qﬁvchcouwﬁ
. . e it e s et
® DEPUTY CLERK

pacan X

ves.

O i % % % OF

CLE R R

»

pPefendants.
. %

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

I.

Plaintiffs bring this -action under the provisions of
1) 42 U.S.C.A. § 1981, providing for the equal right of black
citizens of the United States to comtract om the samé-Basis as

that enjoyed by white citizeams, 2) 42 v.S.C.A § 1983, prohibiting

cuted by the Fourteenth Amendment to the Bnited States Constitu-
Ei?n, and 3) 42 U.S.C.A. § 2000e et seq-s pfoviding for non-
discrimination in employment against persoans on account of their
;ace ot cﬁlor, inter alia. .
iT.
This is a proceeding for = preliminary and pgrmanent
injunction enjoining the defendants frowm continuing to vielare

the rights of plaintiffs and the class on whoee behalf they sue

ctude, but are not limited to, the imposition of unvaliaated pre-

.
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employment and promoticnal tests, which said tests have the effect
of disproportionately barring blacks from employment and promo-
tions within the various departments of the City of Birmingham;
racgial discrimination in the sel;ction of QUalified-;pflicants
for various job openiygs in the City of Birmingham, and a con-
tinuing failure to remedy the present effects of past racial-dis-

crimination in employment by the City of Birmingham.

III.

A. This action is brought as a class action pursuant
to Rule 23 of the Federzl Rules of Civil Procedure. The actiomn is
instjtuted on behalf of all flack persons who {(a) have applied
for but were denied employment in the various departments of
the City of Birmingham, (b) desire employment and are o?herwisa
qualified for employment, but who have been disc0urageé or pre-
vented from seeking employmént by the discriminatory practices
herein complained of, and (c) p;esent_black employees of the.
City of Birmingham who have‘been confined to certain departments,
passed over for promotions, and/or otherwise discriminated against
by the City of Birmingham in their current employment status. -

B. The cléss represented by plaintifés is so numerowus
that joinder of all members is impracticable. Thexe are ques-
tions of law and fact common to the class znd such common ques-
tions clearly predominate over an; questions affecting only in-
dividual members of the class. Plaintiffs will fairly and ade-
quatel& Tepresent and protect the interests of the class. The
defendants have acted'and refused to act on grounds geﬁerally
applicable to the class, thereby making appropriate final injunc-—
tive and cor;ecponding declaratory relief with respect to the

class 2as a whole.

iv.

A. Plaintiff Ensley Branch of the Kational Association
For The Advancement of Colored People (hereinafter "NAACP") is a
membership organization consisting of- black citizens of Birmingham

Alabama. Its aim is to improve the political, educational, social

and economic status of blacks; to eliminate racial prejudice; t©

ar
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keep the publzc avare of the adverse effects of racial discri-
mination; and to take 2ll lawful action to secure the elimination

of racial discrimination. Its membership and revenues are di-

rectly and adversely affected by the denial of employment to P

blacks of their race or color.

g. Plaintiff William Moss is a black adult male §
citizen of Birmingham and a former patrolmen ORn its Police De-

partment. He was sworn in on March 7, 1968 Fulfilling a life-

long ambition to become 2 police officer. He was discrimina- i
torily asszgned to the vice-~ squad and later to the patrol divi- 5J¢ime PR

sion. He was also subjected to harrassment and discipline be~ w T

canse of his race while in the employ of the Birmingham Pollce

Bepartment. On January 5, 1972 he was discharged by the Birming-
ham Police Department. He has timely £iled a charge of dis~

erimination against the Birmingham Police Department with the

Equal Emplofment Cpportunity Commission.

¢, Plaintiff Naitet R. Ball is an adult black male
eitizen of the Dnited States and of the State of Alabanma. EHe

has taken the pre-employment test sdministered by the Jefferson
County Personnel Board to prospective-applicants on two occasions;

and he was informed that he failed each time.

D. Plaintiff Donald Nixom is an adult black male ;
citizen of the United States and of the State of Alabama. He
has completed two years of junior collega. Be has applied for
a position as Housing Inspector for the Czty of Birmingham;
upon taking the unvalidated test administered by the Jefferson

County Personnel Board, he was informed that he had failed to

make a passing score.

ehes Lbamtedis




V.

A. Defendant GEORGE SEIBELS, JR., is the Mayor of the
City of Birmingham, Alabama. He is the head ef the admiulstra~
tive branch of the government of the City of Birmlngham, Alabama.
He is respo?sible for the proper administration of all affairs

of the city and, subject to the provisions of the civil service
law, he has thé power and is required to appoint aﬂd in appro-
priate cases remove all officers and employees of the City of
Birmingham. He exercises administrative supervision and control

over a2ll the departments of the City of Birmingham., cf. 1940

Code of Alabama as recompiled and amended, Appendix, §161§(6).

He is sued in his individual, as well as 0ff1c181, gapacity.

B. The defendant CITY COF B;RMINGHAM, ALABAMA is a
municipal corporation existing under the laws of the State of
Alabama. l

c. ‘The defendants HIRAM Y. MCKINNEY, HENRY P. JOHNSTOR,
and JAMES B. JOHNSON atve the members of the~Jefferson County

Personnel Board. They are responsible for the adoption of ‘rules

in Jefferson County, Alabama, ané the hearing and determinaﬁion
of cases involving the discipline of classified city employees;
. D. The defendant JEFFERSON COUNTY PERSONNEL BOARD is
a creature of‘Alabama State law, vested with the aunthority of
administering the civil servicé 1aw in Jefferson County, Alabama.
It consists of three members. .

£. The defendant JOSEPH CURTIN is the Personmnel Direc~
tor of the Jefferson County Personnel Board. He is charged,
inter aliza, wiih the duty of preparing and conducting examination
to determine the merit, efficiency, and fiéness of applicants
for classified positions in the City of Birmingham. He prepares
a list of minimum requirements which the applicants must pqssess
before they are eligiblé to participate in any specific examina-—
tions. Further, he determines thé relative weight which shall
be allqwed for written examinations, - for oral examinations, and
for training and experience. In addition, he prepares and sub-
mits to the Pers&nnel Board for its consideration and approval,
rules governing examinations, appointments, suspensions, resig-
nations, promotions, gemotions, and transfers of classified

employees of the City.

and regulations governing the operation of a civil service system

e




F. All defendants have been, 3re presently, or will be
acting under color of authority and law of tpe State of Alébama,
Jéiferson County and the City of Birmingham, Alabama.’ Afl of
the defendants are engaged in and responsible for thé adwinis-

tration, management, regulation, supervisioan and control of all

pr some parts of'ihe'employment in the City of Birmingham, De-

'
fendants are responsible for the creation, operation and enforce~-
ment of the regulations, policies, practices, customs and us;ges
which discriminate because of race or color against plaintiffs

in relation to emplbyment by the City of Birmingham.

VvI.

Plaintiffs allege that tge defendants and their. agents
have maintained a policy; practice, custom, and usage of dis-
proportionately excluding blacks.from employment with the City
of Birmingham.

VII.

A. The Jefferson County Personnel Board through its
members and director imposes written tests as a condition of
employment and promotion in every classified position in every
department of the City of Birmingham. For a2ll practical pur-
poses, "classified positions™ embrace all fulltime jobs in the
¢ity of Birmingham, other than common laborers, judicial offi-
cers, elegted officials and a small numbdber of executive positions.
These written tests used‘as a pre;equisite for employment exclude
a dispropo?tionately high number of black applicants for employ—
ment as compared to white applicants andé have mot been pro-
fessionally developed nor validated to establish any predictive
or reasonable predictive validity that the tests measure job
performance oOr relation.

B. The defendants.have long been aware of the racially
disparate effect of the aforesaid unvalidated examinatioen. For
gxémple, the mostlrecent fireman's examination for the City of
Birmingham was takem by 507 applicants, 120 of whom were blacks.
Only 29 blacks (24.1%) passed the examination, while 33% whites
(87%) passed the axamination.

C. Despite their knowledge that their unvalidated, job

snrclated tests have a disproportionate effect on the employment
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of blacks, and despite the fact that workable standards have.becn
éeveloped by administrative agencies charged with enﬁorcgng laws
against discrimination for jnsuring that tests ave in fact job
related and non-discriminatory, the Jefferson County Pefsonnel
Board, its members andAdirector have utterly failed bo'take'the
generally recognized steps necessary to validate such tests or
to suspend their use.
VIII

The civil service law require; thé Personnel Director
to certify to the appointing anthority {(i.e., the Ccity of Bir-
mingham) the names of three ranking eligibles for employment im
a classified position and the appointing authority is then em-
powéred to select one of the three: names soO certified. 1940

Code of Alabama as recompiled and amended, Appendik, §662. The

Mayor of the City of Birmingham and his department heads ex-
ercise this discregion-in.a racially discriminatory manner.
i1lustrative evidence of the effect of this practice is reflect-
ed in the fact that in filling %73 vacancies im the various
departments of the City during the first eleven months of 1973,
only 70 (18.9%) of 369 blacks certified to the City of Birmingham
were actually appointed by the Mayor and the department heads
of the city.
IX

Baséd‘on the most recent federal dicemnial census,
blacks constitute 42% of the population of the Ccity of Birmingham.
Thé racial compesition of the work forece of some of the depart-

ments of the City as ‘of June 30, 1973 is reflected in the follow-

ing:

Depaxr tment % Whites % Blacks
Finance-Central Administration 922 8%
Streets 932 7%
Police 82% . 8%

Fire 99% . 1%

Approximately five percent of the City of Birmingham's classified
iabor force of nearly 2,300 is black; and of the 721 classified

and- unclassified blacks employed by the City, 622 (86%) earn less
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than $6,000 annuvally.

X.
A. Blacks who are somehow fortunate enougﬁ‘to.}ass the
examinations and obtain employment with the city of Birmingham
are discriminatorily assigned to certain jobs or du;ieg; harrassed
in the performance of their duties; subjected to disciplinary
punishment for infractions which are overlooked when committed
by whites, or mor; sebere punishﬁents, including discharge, than
is received by whités for similar offenses.

B. Moreover, the defendant George Seibels through his
department heads subjectively evaluates the berforménce of black
employees for prom;tiqnal purposes, which serves to disadvantage
black applicants for promotion relative to white applicants for
promotion, and these subjective evaluations have not been shown
to and do not in fagg‘actually predict job periormance._'.

XX,

- A, The defendants and their predecessors in.officé havel.
historically discriminated against blacks in employment with the
city of Birmingham. Prior to 1965, there were no black ciassi~-
fied_employees of the city; virtually all of the blacks employed
by tﬁe City of Birmingham were utilized in common.laborer or
other menial posit;ons, and they were confined to two or three
departments becavse of their rgée ox color.

B. The effects of this historic policy and practice
of raclal discrimination.in employment by the City of Blrmlngham
continue unabated to this date; and these lingering effects are
readily apparent in the paucity of blacks ever hlred by the City
of Birmingham; the preponderande of blacks in certain departuents’
and in unclassified (i.;., common laborer) jobs within those re-

spective departments; the discouragement of many gualified blacks

from applying for various positions with the City because of
historic and notorious practice of racial discrimination; =and
the denial of promotions to certified.black employees of the
various departments of the City ostensibly on the ground that

their seniority is not as great as that of many of their white

co-workers. The present effects of past discrimination herein-
before outlined are merely illustrative, and not by any means

exhaustive of the current problems occasioned by the historic




-8~

fact of racial discrimination by the City of Birmingham.

XII. '

A. The conditions and practices herein alléged con-
stitute deprivation of rights secured by the Constitution and .
laws of the Unite& States. Additionally, defendants are aware
of the racially discriminatory practices herein alleged, Never—
theless, the defendants have not remedied the practices herein
complained of and have knowingly and intentionally continued them
in effect.
B. The deéendants have failed to establish an effec-
tive administrét;on system to prevent and to remedy unlawful
racial discrimination by the City of Birmingham and the Jefferson
County Perscnnel Boa;d.
C. The defenéant Qeorge Seibels, Jr., has failed to
approve an affirmative actionr program that would overcome the
continued racially discriminatory effects of the defendants'
practices as set forth herein. On or about December 28, 1973 the
said éefendant vetoed just such an ordinance enacted unapimously
by the €ity Council of the City of Birmingham, stating that it
would have required “preferemtial hiring® and the hiring of per-—
sons not qualified for the job.

XIlI.
The actioné and omissions of dgfendants, thelr agentéh
and employees alleged here&n vieigie the rights of black appli-
cants, present black employeeé, ané former black employees as
secured by the Fourteenth Amendment to the Cohstitution 6f the
United States and Title 42 U.S.C. Sections 1981, 1983, amnd
2000e et seq. v
Plaintiffs have no adequate remedy at law. Plaintiffs
have suffered, are suffering, and will continue to suffer irTe-
parable injury as a result of Defendants’ discfiminatory prac=
tices alleged herein unle§5 and until the relief deianded in this
comp}aint is granted. Neither the City of Birmingham nor the
State of Alabama has a.law prohibiting the practices herein com-
plained of.

RELLEF_PRAYED

WHEREFORE, plaintiffs pray that this Court:

et -
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(a) Issue a declaratery judgment that the employment
and other practices and conditions set forth above are violative
of the rights secured by the egual protection and due précess

clauses of the Fourteenth Amendment to the Constitu;ion'of the

(b) Issue a preliminary and permanent injunction:
(;) prohibiting the defendants, their successors,
‘agen:s and employees and those acting in concert
with them from engaging in any of the p§actices
set fo;th above or in aﬁ§ other practice shown to
|l . be racially discriminatory oT arbitrary andlcapri;
cious;
(ii) prokibiting the defendants from using as con-
dicions or ;fiteria for_employﬁent and proumotiomn
tests or other factors which are not proféssionally
- developed or properly vélidated and which dis-
qualify or disadvantage a higﬁer proportion of
b;ack applicants for hiring promotions than
white applicants and officers similarly situateds
(;ii) -requiring‘th;t the defendants immediately
award promotions to black applicants on the basis
of wvalid, ion—discriminatory ceriteriag ‘
(iv) requiring the defendant George Seibels and
the City of Birwmingham, Alabama Eo immediately
institute an affirmative recruitment, hiring anﬁ
prom&tion program to eliﬂinaée ﬁhe effects of past
racially discriminatory practices, including, but
not limited to the appointment of not less than
one qualified black for each white hired until
the proportion of blacks in each department of the
City reflects their percentage in the City:
(v) prohibiting the defendants fyom discriminating
in the administration of discipline on the basis
of race; »
(vi) requiring the defendants to reinstate, with

full back pay and seniority, 211 black former

employeces found to have been discharged, compelled

United States and Title 42 U.S.C. §§§ 1981, 1983, and 2000e et seq.
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. B

to resign, or refused reinstatement as 2 result
of their race-

(c) Award such other and further relief as may be
necessary and proper;
{d)} Allow the plaintiffs herein their costs and
reasonable a:torn;ys' fees;
(e) After z prompt hearing of this action accoréing
to law, issue an order retaining jurisdiction of this claim until
such time as-this Court is assured from the activity of the de-—

fendants and their agents that the viclatiomns of rights com~

T plained of herein have ceased and are no longer threatened and

that the effect of past violations have been remedied.

Pateéd this -4th -

Respectfully submitted,
day of January, 1974

ORIGINAL SIGNED By:
U. W, cLEMDN .

. W. CLEMON
- ADAMS, BAKER & CLEMON
1630 Fourth Avenue, North
Birmingham, Alabama 35203
324-4445
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