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15
16 || ERIC BATES, BERT ENOS, BABARANTI CASENO. C 99-2216 TEH
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The Panel was charged with developing a “Hearing Protocol” for UPS drivers and driver
applicants who do not meet the hearing standard promulgated for commercial drivers by the United
States Department of Transportation. The Hearing Protocol will apply to all non-DOT-regulated
package delivery vehicles for a period of not less than one year following its implementation date.

The Panel has determined that the Hearing Protocol adopted by UPS shall contain the
following elements;

1. UPS shall adopt Exhibit A, including the following alternative standard:

The candidate must demonsirate, at either 1kHz or 2 kHz, a binaural sound field
threshold of 45 dB HL or better (ANSI-1989), with or without hearing aids, as
measured by a licensed or certified audiologist following relevant and current ANSI
standards.

2. On-road testing and driver training to all individuals who pass the hearing protocol
shall be provided in non-DOT regulated package cars.

3. All UPS managers providing on road testing and driving training to individuals who
pass the Hearing Protocol shall participate in training developed to facilitate more
effective communication with hearing impaired drivers and driver applicants.

Dated: {pe

Dated

Dated:

Dated:
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December 19, 2008

Hearing Protocol

In the past, UPS has maintained a policy that if a driver failed any part of the D.O.T. physical, that
driver would be prevented from operating a UPS vehicle. UPS has now taken a closer jook at
that policy and is implementing a pilot program to test a new protocol that may allow certain
D.O.T. disqualified drivers the opportunity to operate specific UPS vehicles.

Driver candidates with hearing impairments will be individually assessed upon request to
determine their ability to safely operate UPS vehicles weighing 10,000 pounds or less. The
following is a breakdown of the steps fo be utilized:

1.

The employee must have a driving record that would not otherwise disqualify him or her ..
from a UPS driving position.

In addition to completing a D.O.T. Medical evaluation at a desighated UPS clinic, once
the employee’s medical board certified physician (Otolaryngologist—more commonly
known as an ENT) has been provided with a complete and thorough written explanation
of the specified UPS job requirements, it is the responsibility of that physician to notify
UPS of any otolaryngological conditions discussed in the evaluation that would make it
unsafe for the employee fo drive a UPS vehicle. In addition, the employee's physician
must agree to report o UPS any discrepancies that the employee exhibits that are in
conflict with the reasonable accommodation guidelines. This includes, without limitation,
noncompliance with the established treatment program or change in the employee's
condition that may warrant removal from a driving position. Also, the employee’s
physician must certify that the employee has been thoroughly educated about his or her
condition. For example: control, recognition and identification of problems.

The employee must agree to release pertinent medical records to a UPS consulting
physician, and where necessary, a third doctor, in order that these physicians may,
where necessary, conduct a thorough examination. ,

The employee must agree to periodic medical evaluations as defined in the protocol that
are related specifically to the condition in question. This is in addition to the required
routine D.O.T. physical. The frequency of these condition-related examinations may be
adjusted by the UPS consulting physician after consideration and evaluation of employee
safety and public safety issues. (See paragraph 1V of the Hearing Evaluation Program).

Any necessary third doctor examinations or opinions will be rendered by a medical board
certified physician in the specialty covering the medical condition in question. The
decision rendered by that doctor will be final and binding as set forth in the collective

bargaining agreement.

The employee’s physician and the UPS consulting physician shall not be one and the
same.

Any physician's evaluation involved in this accommodation process shall be conducted in
accordance with the provisions of the medical evaluation worksheet furnished by UPS
and enclosed in the attached binder.

This entire process is to be considered an individualized assessment of the employee's medical
condition. Because this is being considered a job-relaled adjustment, all the collective bargaining
provisions and Company ADA policies applicable to this process apply.



Hearing Evaluation Program for UPS Drivers with Hearing Impairments

1. Program Scope and Applicability

This program was developed to assess a UPS driver's hearing impairment and the effect of
this impairment upon his/her ability to safely operate a package car weighing 10,000 pounds
or less. This policy does NOT apply to drivers subject to 49 CFR Section 331.41 and 391.43.

It. Background

A, Objectives of the Hearing lmpairment Evaluation Program

For the purposes of this manual, this program will be referred to as the Hearing
impairment Evaluation Program, or HIEP. The objeclives of the HIEP are to:

1. Review minimum hearing requirements for operating a package car under 10,001
pounds,

2. Identify conditions that may impair hearing;

3. Formalize the evaluation process of the driver with these hearing impairments;

4. Characterize the hearing of the driver; and

5. Determine the fitness of the driver to operate a package car under 10,001 pounds.

Basis for Recommendations

This evaluation is based upon accepted standards of care by Otolaryngologists and
audiologists. In this protocol, these two professional groups are known as "hearing
care professionals”.

Confidentiality of Medical Information

Maintaining confidentiality of UPS employees' medical records shall be observed at
all times. The hearing care professionals shall retain all medical records, UPS
summary documents and attestations. Copies of hearing care professionals
attestations shall be maintained under secured conditions by UPS Occupational
Health supervisors. Medical information will be shared with UPS management and
Health & Safety only as this information pertains to the employee’s status as having a
hearing impairment,

Hi. Delegation of Responsibilities

A. The Employee

The employee's active participation in all aspects of the HIEP is critical to:

1. Assist his/her hearing care professionals in accurately determining his/her fithess to
operate a commercial vehicle under 10,001 pounds and to perform the other essential
functions of the job; and

2. Prevent, detect and control any further decline in hearing.

The employee's successful participation in the HIEP depends upon his/her good faith
compliance in caring for his/her hearing, including:

1. Following the recommendations of hearing care professionals;
2. Taking medications as prescribed, and
3. Reporting changes in hearing to the hearing care professionais when they occur.



The employee shall also report any change in hearing that occurs while on duty to his/her
manager.

B. The Center Manager and Health & Safety Manager
1. Driver fitness for duty and the role of hearing impairment.

The Center Manager is routinely expected to assess whether the drivers
under his/her jurisdiction are fit to drive. If management determines that a
driver may not be fit to drive, it is his/her responsibility to make the
assessment, make the appropriate infervention, and document
management's findings accordingly.

2. The Hearing impairment Evaluation Program

The employee's manager will work closely with and cooperate with the
Health & Safety manager who will have local oversight of drivers'
participation in the HIEP.

C. The Health Care Professionals

All hearing care professionals shall have a thorough understanding of the job demands
and essential functions of the package car driver, and how the driver's work routine
interacts with the employee's hearing impairment. The success of the HIEP is based
upon clear, effective communication among all members of this professional team and

the driver.
D. The Occupational Health Supervisor
1. Serving as a resource for the employee’s hearing care professional

The Occupational Health supervisor will communicate with the

- employee's hearing care professional as needed to answer any
questions about the HIEP, the employee’s job demands or any other
information pertaining to the job. This will assure that the hearing care
professionals make an accurate and informed determination about the
employee's fitness to operate a commercial motor vehicle. In order o
clarify policies and procedures, the region Occupational Health manager
will assist the personal physician in contacting the UPS Corporate
Medical Consultant as needed.

2. Quality Controt

The Occupational Health supervisor will review completed hearing care
professional attestation statement, and determine when the employee’s
next hearing evaluation should be scheduled.

E. The Corporéte Medical Consultant

The Corporate Medical Consultant will be available to answer questions from the region
and corporate Occupational Health manager or hearing care professional. The consultant
will recruit other specialists to serve as resources or review medical records, as needed.
This HIEP will be formally reviewed annually, and intercurrent policy and procedure
changes will be made as indicated.



IV. Routine Diagnosis-Specific Evaluations to be Performed for Common Pathological
Ear Conditions that Impair Hearing

The hearing care professional will perform the required testing using the attached
HIEP form. These examinations will be performed annually for employees with progressive
hearing loss, or more frequently, if changes in the employee's condition indicate the need,
and every two years for employees with stable hearing 10s5. As used herein, Stable hearing
loss includes hearing not expected to progress more rapidly than age-related changes and
Progressive hearing loss includes that characterized by a substantial chance of progressive
or fluctuating hearing loss.

Examples of conditions that are related to stable hearing loss include, but are not limited to
hearing loss resulting from normal aging process, noise-induced hearing loss post-exposure,
“and congenital hearing loss. Examples of conditions that are related to progressive hearing
loss include, but are not limited to Meniere’s Disease, Chronic Otitis Media, Acoustic Tumors,
Autoimmune Inner Ear Disease, and certain cancer treatments involving chemotherapeutic
drugs. Employees with conditions related to progressive hearing loss shall be tested for
protocol compliance at least annually, and more frequently if indicated for the condition.

V. The Individual must meet All of these Criteria in Order to be Qualified for Operating
a Package Car Under 10,001 pounds

The candidate must demonstrate, at either 1kHz or 2 kHz, a binaural sound field threshold of
45 dB HL or better (ANSI-1989), with or without hearing aids, as measured by a licensed or
certified audiologist following relevant and current ANSI standards.

Al HIEP screening will involve audiometric testing, as stated above, in lieu of the forced
whisper test.



United Parcel Service Employee Name:

Hearing Impairment Evaluation Program SSN#

Employee Data poB/ | - SSN Sex M F
Name:
Examiner Board Certification:
Information Facility:
Date of Examination:
Etiology of

Hearing Impairment

Prognosis

D Stable: Hearing not expected to progress more rapidly

than age-related changes

D Progressive: Substantial chance of progressive or

fluctuating hearing loss

(Please check the appropriate box.)

QUALIFYING CRITERIA AND RESULTS OF HEARING EXAMINATION: The individual
must meet the criteria below in order to be qualified. All hearing testing must be performed
by a licensed or certified audiologist following relevant and current ANSI standards.

Frequency Required dB HL in the sound field Pass
(must pass either 1000 or 2000 Hz
with or without a hearing aid)
YIN
1000 45
2000 45

Recommendations or Restrictions: Please list any hearing aids, or other requirements to
comply with this Hearing Impairment Evaluation. Insert “None” if indicated:

Next Evaluation scheduled for (Date)

Hearing Care Professional’s Signature

Date

Name




EXHIBIT B



NOTICE OF PROPOSED CLASS ACTION SETTLEMENT

Attention:  All persons throughout the United States who have been employed by UPS
and/or have applied for a driving position with UPS at any time since June
25, 1997 through May 1, 2009, use sign language as a primary means of
communication due to hearing loss or limitation, and failed or would fail the
hearing standard established by the Department of Transportation for driv-
ers of commercial motor vehicles.

The purpose of this notice is to inform you of a proposed final settlement in a class action
lawsuit brought on behalf of deaf and hard of hearing current and former United Parcel Service,
Inc. (UPS) employees and applicants for driving positions who use sign language as a primary
means of communication due to hearing loss or limitation and who failed or would fail the hear-
ing standard promulgated by the Department of Transportation (DOT) for drivers of commercial
motor vehicles. The class action settlement, which must be approved by the Court, was reached
in connection with a lawsuit, Bates v. UPS, N.D. Cal. Case No. C99-2216 TEH. The lawsuit,
filed in 1999, alleges that UPS engaged in discrimination in violation of the federal Americans
with Disabilities Act and various California laws, by requiring all drivers and driver applicants
for positions driving UPS delivery vehicles on the public roads to pass the DOT hearing standard
(“Driving Claims™).” UPS has denied any liability or wrongdoing.

If you are deaf or hard of hearing and a current or former UPS employee, or someone
who applied for a driving position at UPS while you were deaf or hard of hearing, at any time
beginning June 25, 1997, and you use sign language, you may be a member of the class affected
by this lawsuit and the proposed final settlement.

This settlement covers individuals who use sign language as a primary means of
non-written communication due to a hearing loss or limitation and who failed or would fail
the hearing standard established by the Department of Transportation for drivers of com-
mercial motor vehicles (hereafter “Class Members”). You have been sent this notice be-
cause you have been identified as a potential Class Member or because you have responded
to an advertisement about the settlement of this lawsuit.

Please read this notice carefully because your rights may be affected:

THIS NOTICE SUMMARIZES THE PROPOSED SETTLEMENT AND ADVISES
YOU OF:

e THE STATUS OF THE LAWSUIT, INCLUDING A STATEMENT OF YOUR
RIGHTS WITH RESPECT TO THE PROPOSED SETTLEMENT;

A previous Partial Settlement Agreement was approved in this case on November 26, 2003,
which resolved all claims arising prior to that date alleging discrimination in the accommoda-
tion and promotion practices at UPS as they related to deaf and hard of hearing employees.

Bates v. UPS, 99-2216 (TEH), Notice of Proposed Settlement Page 1 of 5



e THE OPPORTUNITY TO FILE AN OBJECTION WITH THE COURT TO
THE PROPOSED SETTLEMENT

REASONS FOR THE SETTLEMENT

This Settlement Agreement resolves all remaining claims in the Bates v. UPS case includ-
ing the claim addressing UPS’s policy which requires all drivers of UPS delivery vehicles or
package cars on public roads to meet the DOT hearing standard.

After ten years of extensive, hard-fought litigation, including over ten weeks of trial in
2003 and appeals to the Ninth Circuit Court of Appeals, as well as lengthy settlement negotia-
tions, the parties have now reached a proposed final settlement. Class Counsel has concluded
that the terms and conditions of the settlement are fair, reasonable, and in the best interests of
Class Members. In reaching this conclusion, Class Counsel has analyzed the benefits of the set-
tlement, the possible outcomes of further litigation of these issues, and the expense and length of
continued proceedings necessary to further prosecute these issues.

SUMMARY OF THE SETTLEMENT

In connection with this settlement, UPS will implement a Hearing Protocol (“Protocol™)
for UPS drivers and driver applicants who do not meet the DOT hearing standard, which will be
available to all Class Members who are otherwise qualified.

The Protocol was developed as an alternative safety-based qualification standard for em-
ployees who cannot pass the DOT hearing standard. The Protocol establishes a more lenient
hearing standard for individuals seeking to drive UPS delivery vehicles weighing 10,000 pounds
or less. This policy does NOT apply to package cars that weigh more than 10,000 pounds and
are therefore subject to DOT regulations relating to commercial motor vehicles.

Under the Protocol, employees unable to pass the DOT hearing test will be provided with
hearing screening by a licensed or certified audiologist in connection with their application for a
driving position. All Protocol screening will involve audiometric testing and not a forced whis-
per test. Under the Protocol:

The candidate must demonstrate, at either 1 kHz or 2 kHz, a binaural sound field
threshold of 45 dB HL or better (ANSI-1989), with or without hearing aids, as
measured by a licensed or certified audiologist following relevant and current
ANSI standards.

If a class member obtains a driving position under the Protocol, thereafter hearing examinations
will be performed annually for employees with progressive hearing loss, or more frequently, if
changes in the employee’s condition indicate the need, and every two years for employees with
stable hearing loss. Stable hearing loss includes hearing not expected to progress more rapidly
than age-related changes and progressive hearing loss includes that characterized by a substantial
chance of progressive or fluctuating hearing loss.

The Protocol will be implemented for a one-year period commencing [30 days after the
Preliminary Approval Date]. At the conclusion of the one-year period, UPS will provide Class

Bates v. UPS, 99-2216 (TEH), Notice of Proposed Settlement Page 2 of 5



Counsel with summary data relating to the implementation of the Protocol, including participat-
ing employees, the outcomes of their participation, and the reasons for those outcomes. After
such data are provided, the Parties will meet and confer regarding the Protocol, including the
provision of any additional data. Any disputes remaining at that time shall be resolved exclu-
sively through binding Arbitration.

UPS will provide on-road testing and driver training to all individuals who pass the Pro-
tocol in non-DOT regulated package cars.

All UPS managers providing on-road testing and driving training to individuals who pass
the Protocol will participate in training developed to assist in more effective communication with
hearing-impaired drivers and driver applicants.

The proposed final settlement does not provide monetary relief to Class Members in con-
nection with the Driving Claims with the exception of seven individuals who will receive
$35,000 each. Those individuals include four named plaintiffs and three union grievants who
actively pursued the Driving Claim. For all other class members, if they wish to pursue an action
for monetary relief they will need to file and prove their claim with the appropriate state or fed-
eral agency or court in the appropriate jurisdiction. The statute of limitations that sets a deadline
for such class members to bring a claim for monetary relief, if it has not already passed, com-
menced on [Preliminary Approval Date].

Class Counsel will petition the Court for approval of a $5,250,000 fee award in connec-
tion with the settlement of this lawsuit.

OBJECTIONS TO THE SETTLEMENT

The Court will schedule a hearing in the Courtroom of the Honorable Judge Thelton
Henderson, United States District Court for the Northern District of California, 450 Golden Gate
Avenue, San Francisco, CA 94102, to determine whether the Settlement Agreement is fair and
reasonable and should be finally approved after the Protocol has been implemented for a full
year. Although you are not required to attend, as a Class Member, you have the right to attend
and assert your opinion about the settlement at this hearing. Communication services, including
sign language interpreting services, shall be available at this hearing. The date and time of the
Final Approval hearing will be available from Class Counsel, Counsel for UPS, or the Office Of
The Clerk of the United States District Court, Northern District of California. :

Any Class Member may object to the terms of the proposed final settlement by submit-
ting a written, signed objection. If you wish to object, write to the Settlement Administrator at
the address set forth below. Objections must be mailed to the Settlement Administrator and
postmarked no later than [120 days after Preliminary Approval Order]. The Settlement Adminis-
trator will, prior to the final approval hearing, file with the Court all timely submitted objections.

Any Class Member who fails to submit a timely written objection may not be granted the
right to appear before the Court at the hearing to assert objections to the adequacy and/or fairness
of the proposed final settlement. If you do wish to appear at the hearing in person or through

Bates v. UPS, 99-2216 (TEH), Notice of Proposed Settlement Page 3 of 5



your own attorney, you or your y must notify the Settlement Administrator and the fol-

lowing attorneys, postmarked by

For the Settlement Administrator:

Bates v. UPS Settlement Administrator
Rust Consulting, Inc.

2000 Powell Street, Suite 500
Emeryville, CA 94608

For the Plaintiff Class Members:

Laurence Paradis

DISABILITY RIGHTS ADVOCATES
2001 Center Street, Fourth Floor
Berkeley, California 94704-1204
Telephone: (510) 665-8644

Facsimile: (510) 665-8511

TTY: (510) 665-8716
Iparadis@dralegal.org

For United Parcel Service. Inc.

Christopher Martin

GIBSON, DUNN & CRUTCHER LLP
1881 Page Mill Road

Palo Alto, California 94304-1211
Telephone: (650) 849-5300

Facsimile: (650) 849-5333
cimartin/@gibsondunn.com

If you submit a timely objection, you will be notified of the date set for the Final
Approval Hearing.

BINDING EFFECT

The proposed Settlement, if finally approved by the Court, will bind all Class Members.
This will bar any person who is a Class Member from seeking declaratory or injunctive relief
regarding UPS’s hearing qualification standards from the time the Court grants final approval
until the Court’s jurisdiction over the case terminates.

Bates v. UPS, 99-2216 (TEH), Notice of Proposed Settlement Page 4 of 5



FURTHER INFORMATION

The nature of this federal lawsuit and the proposed Settlement Agreement are only sum-
marized in this Notice. More detailed information concerning the settlement including a copy of
the Settlement Agreement may be obtained at www.dralegal.org. You may also contact class
counsel at the following address:

Plaintiffs and Class Members:

Laurence Paradis

DISABILITY RIGHTS ADVOCATES
2001 Center Street, Fourth Floor
Berkeley, California 94704-1204
Telephone: (510) 665-8644

Facsimile: (510) 665-8511

TTY: (510) 665-8716
Iparadis@dralegal.org

or by contacting the Settlement Administrator at the following address:

Bates v. UPS Settlement Administrator
Rust Consulting, Inc:

2000 Powell Street, Suite 500
Emeryville, CA 94608

or by consulting the public file on the case at the Office of the Clerk at the following address:

Clerk of the United States District Court
Northern District of California

450 Golden Gate Avenue

San Francisco, CA 94102-3483

Specifying: Bates v. UPS, C-99-2216 (TEH)

Bates v. UPS, 99-2216 (TEH), Notice of Proposed Settlement Page S of §



EXHIBIT C



ADVERTISEMENT

ATTENTION DEAF AND HARD OF HEARING
CURRENT OR FORMER UNITED PARCEL SERVICE, INC. (UPS) EMPLOYEES

READ THIS NOTICE IF YOU USE SIGN LANGUAGE, WORKED FOR UPS OR
APPLIED FOR A DRIVING POSITION AT UPS AT ANY TIME SINCE JUNE 25, 1997, AND
FAILED OR WOULD FAIL THE HEARING STANDARD ESTABLISHED BY THE

DEPARTMENT OF TRANSPORTATION (DOT)
FOR DRIVERS OF COMMERCIAL MOTOR VEHICLES

The purpose of this notice is to inform you of a proposed final settlement in a class action lawsuit
brought on behalf of deaf and hard of hearing current and former United Parcel Service, Inc. (UPS) em-
ployees and applicants for driving positions who use sign language as a primary means of communication
due to hearing loss or limitation and who failed or would fail the hearing standard established by the DOT
for drivers of commercial motor vehicles. The class action settlement, which must be approved by the
Court, was reached in connection with a lawsuit, Bates v. UPS, N.D. Cal. Case No. C99-2216 TEH. The
lawsuit, which was filed in 1999, alleges that UPS engaged in discrimination in violation of the federal
Americans with Disabilities Act and various California laws, by requiring all drivers and driver applicants
for positions involving driving UPS delivery vehicles on the public roads to pass the DOT hearing stan-
dard for drivers of commercial motor vehicles (“Driving Claims”). UPS has denied any liability or
wrongdoing.

If you are a current employee of UPS, or you were employed by UPS or applied for a driving po-
sition at UPS at any time beginning June 25, 1997, use sign language as a primary means of non-written
communication due to a hearing loss or limitation, and failed or would fail the hearing standard estab-
lished by DOT for drivers of commercial motor vehicles, you may be a member of the class affected by
this lawsuit and entitled to object to the proposed settlement.

The proposed settlement Agreement is available on-line at www.dralegal.org. If you would like
additional information about this lawsuit and the settlement, including a copy of the Settlement Agree-
ment, you can also contact Class Counsel at:

Laurence Paradis

DISABILITY RIGHTS ADVOCATES
2001 Center Street, Fourth Floor
Berkeley, California 94704-1204
Telephone: (510) 665-8644

Facsimile: (510) 665-8511

TTY: (510) 665-8716
Iparadis(@dralegal.org

If you would like to object, you or your attorney must notify the Settlement Administrator by a letter,
postmarked by and addressed to:

Bates v. UPS Settlement Administrator
Rust Consulting, Inc.

2000 Powell Street, Suite 500
Emeryville, CA 94608






MEMORANDUM OF UNDERSTANDING

This Memorandum of Understanding is entered into by counsel for the plaintiff class
certified in Eric Bates et al. v. United Parcel Service, Inc., No. C 99-2216 (TEH) (“the Action™),
by the district court on November 5, 2001, as modified on October 21, 2004, on the one hand
(“plaintiffs), and counsel for United Parcel Service, Inc., on the other (“UPS”).

In their continuing efforts to reach.a negotiated resolution of this lawsuit, plaintiffs and
UPS have reached the following interim agreements:

» 1. .- An expert panel will be charged with developing a “hearing protocol” for UPS
drivers and driver applicants who do not meet the hearing standard promulgated for commercial
drivers by the United States Department of Transportation. The hearing protocol will apply to all
non-DOT-regulated package delivery vehicles, provided that UPS may elect to exclude P32s.

a. The panel will consist of five persons: Two appointed by plaintiffs, two
appointed by UPS, and one selected jointly by the parties. Plaintiffs’ appointees are Dr.
Robert Sweetow and Mr. John Romano. UPS’s appointees are Dr. Robert Dobie and Mr,
Gerry Eaker. The joint appointee will be a retired judge agreed upon by July 11, 2008,

b. The panel’s charter is constrained by the parties” agreement as to the
appropriate scope of a hearing protocol, including the following specific parameters:

i A hearing protocol adopted as part of the resolution of this case
may involve an alternative hearing screening for those employees unable to pass
the DOT’s hearing test.

ii. A hearing protocol adopted as part of the resolution of this case
would need to address methods for a “road test” for hearing impaired drivers,
including alternative communication methods before and during the test. It may
also include accommodations on the test itself.

iii. A hearing protocol adopted as part of the resolution of this case
would need to address methods for providing UPS’s existing classroom fraining
to hearing-impaired drivers and any additional classroom training needed to
address any safety concerns associated with impaired hearing.

iv. A bearing protocol adopted as part of the resolution of this case
would need to address methods for providing UPS’s existing on-road training to
hearing-impaired drivers and any additional on-road training needed to address
any safety concerns that may be associated with impaired hearing.

V. A hearing protocol adopted as part of the resolution of this case
would need to address methods for a supervisory ride-along during a hearing
impaired driver’s 30-day probationary period and any additional supervisory
assessment needed to address any safety concerns associated with impaired

hearing.



c. The parties may make written submissions, not to exceed thirty pages
inclusive of appendices and exhibits and attachments, to the panel at the formative stage
concerning to the issues to be addressed in developing a hearing protocol pursuant to the
pavel’s charter. The panel in its discretion may ask the parties for additional written

submissions at any time.

d. UPS shall pay the reasonable fees and costs incurred by the panel in
developing the hearing protocol, including reasonable remuneration of the panel
members and reasonable expenses directly related to the panel’s development of a

hearing protocol.

2. The panel is to complete the hearing protocol by January 1, 2009. Upon
completion of the hearing protocol, the panel will be disbanded and have no further duties or
obligations. The hearing protocol will be implemented for a one-year period commencing on
January 2, 2009 or 60 days after the entry of an order implementing the parties’ Settlement
Agreement, whichever is later. At the conclusion of the one-year period, UPS will provide
plaintiffs’ counsel with summary data relating to the implementation of the hearing protocol,
including participating employees, the outcomes of their participation, and the reasons for those
outcomes. After such data are provided, the parties agree to meet and confer regarding the
hearing protocol, including the provision of any additional data. Any disputes remaining at that
time shall be resolved exclusively through binding arbitration as described below.

3. The hearing protocol will resolve plaintiffs’ claims for injunctive relief. Plaintiffs
and UPS will continue to negotiate the remaining issues in the case, including plaintiffs® claims
for monetary relief and attorneys’ fees, as well as other terms of a class-wide settlement.

4. Neither plaintiffs nor UPS, by agreeing to the panel and otherwise continuing in
their efforts to resolve this dispute, is admitting liability (or lack thereof), or otherwise conceding
the correctness of legal and/or factual arguments that have been advanced in this litigation.

5. Onor before the due date for the next Case Management Statement, the parties
agree to jointly inform the Court that, following voluntary mediation, they have reached a partial
agreement and are hopeful of reaching a negotiated resolution of this lawsuit. The parties agree
that this Memorandum of Understanding, and the specific terms of the interim agreement, will
not be disclosed to the Court until the parties file a motion for preliminary approval of the
Settlement Agreement. With the exception of the filing described in this paragraph, the parties
will make no public statement regarding this agreement unless and until a Settlement Agreement
is executed. The Settlement Agreement shall further address the public statements, if any, that
may be made by the parties upon its execution.

6. Any disputes regarding either party’s compliance with this Memorandum of
Understanding or the resulting Settlement Agreement, including without limitation whether the
hearing protocol developed by the panel materially complies with the panel’s charter, shall be
resolved by binding arbitration before a single arbitrator jointly selected by the parties. The
arbitrator shall have discretion to include attorneys’ fees pursuant to the Christianburg standard.
The arbitrator, or a methodology for selecting the arbitrator, will be agreed upon before July 11,

2009.
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7. Uniless extended by )éen agreement of the parties, this Memorandum of
Understanding shall automatically4erminate if no Settlement Agreement is submitted to the

Court for-approval by January 1, 2009

“June 25, 2008.
“LAURENCE W. PARADIS (SBN 122336) CHRISTOPHER J. MARTIN (SBN 82456)
KEVIN M. KNESTRICK (SBN 229620) Gibson, Dunn & Crutcher LLP
KATRINA KASEY CORBIT (SBN 237931) 1881 Page Mill Road
Disability Rights Advocates - Palo Alto, CA 94303
2001 Center Street, Fourth Floor - Telephone: (650) 849-5300
Berkeley, California 94704-1204 Facsimile: (650) 849-5005
Telephone:  (510) 665-8644 Email: cjmartin@gibsondunn.com
Facsimile:  (510) 665-8511
TTY: (510) 665-8716 MARK A. PERRY (SBN 212536)
Email: general@dralegal.org Gibson, Dunn & Crutcher LLP
: 1050 Connecticut Avenue, N.W.
TODD M. SCHNEIDER (SBN 158253) Washington, D.C. 20036
JOSHUA KONECKY (SBN 182897) Telephone: (202) 955-8500
CAMILLA ROBERSON (SBN 248296) Email: mperry@gibsondunn.com
Schneider & Wallace ,
180 Montgomery Street, Suite 2000 RACHEL S. BRASS (SBN 219301)
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Attorneys for Plaintiffs Attorneys for United Parcel Service, Inc.
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SUPPLEMENTAL MEMORANDUM OF UNDERSTANDING

This Supplemental Memorandum of Understanding is entered into between UPS and the Driving
Class, through their respective attorneys and/or representatives.

1. The Parties have entered into a Memorandum of Understanding, dated June 25, 2008,
that has been extended by mutual agreement. The Parties have also entered into an
agreement-in-principle to resolve their dispute on the terms set forth in the proposed
Agreement attached as Bxhibit A. (All capitalized terms used in this memorandum and
not otherwise defined have the same meaning as in the proposed Agreement.)

2. This Supplemental Memorandum of Understanding addresses the items that remain to
be resolved before the Agreement can be finalized and submitted to the Court for

approval:

a. Mailed Notice (4 6.1.2.); The Parties shall agree on the form of Mailed Notice
within 21 calendar days.

b. Published Notice (§ 6.1.3.): The Parties shall agree on the form of Published
Notice within 21 calendar days.

¢. Fee Award (§9.1.): The Fee Award shall be $5,250,000.00.

3. The Parties shall execute the Agreement no later than May 1, 2009. In the unbkely

event that the Parties are unable to reach agreement on the form of Mailed Notice and/or
Published Notice, they shall execute the Agreement regardless of such disagreement, and
submit their competing forms to the Court for decision in connection with the motion for

Preliminary Approval.

4. The parties agree that no party shall make any public statements regarding the
Memorandum of Understanding, Supplemental Memorandum of Understanding, Hearing
Protocol, or Settlement Agreement until the Motion for Preliminary Approval is filed.
The parties agree to meet and confer regarding press releases, website disclosures and
other public statements prior to that date.

Dated: April 21, 2009

CLASS COUNSEL

DISABILITY RIGHTS ADVOCATES )
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SCHNEIDER WALLACE COTTRELL
BRAYTON KONECKY LLP

Q J Téﬁﬂ/ﬁchn&d& Class Counsel

SCHNEIDER WALLACE COTTRELL
BRAYTON KONECKY LLP

DEFENDANT UNITED PARCEL SERVICE, INC.

GIBSOI\@:CRUT ER LLP

Christopher J. Martin
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