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Synopsis

Background: Individuals and organizations brought 2]
action for declaratory and injunctive relief against
President of the United States and Executive Branch
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Establishment Clause and the Immigration and
Nationality Act (INA) a Presidential Proclamation
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preliminary injunction.
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To have statutory standing, the plaintiff mi
have interests that fall within the zone
interests protected by the law invoked.
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Federal Civil Procedure
=l n gener altegrest i nj ury

Article 11l standing must be established for e:
claim.U.S. Const. art. 3, 8§ 2, cl. 1
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=Case or Controversy Requirent

The presence of one plaintiff with Article |
standing renders a claim justiciabl¢.S. Const
art. 3,82,cl. 1
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Aliens, Immigration, and Citizenship
=Injunction

Declaratory Judgment
=Subjects of relief in general

United Staes citizens and lawful permane
residents satisfied injusin-fact element fol
Article 1ll standing to seek declaratory a
injunctive relief with respect to President
Proclamation indefinitely barring entry |
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nationals from six predominantly Musli
countries (Iran, Libya, Syria, Yemen, Soma
and Chad), based on allegations |
Procl amati on exceede
authority under INA; plaintiffs had immedia
family members who were nationals of i
designated countries and who were curgeil
the process of securing a visa to come to U.!
immigrants, and plaintiffs alleged that they w
harmed by prolonged separation from th
immediate family members who were unable
travel to U.S. un dles
Const. art. 3, 8§ 2, cl. ;lImmigration anc
Nationality Act 88 202(a)(1)(A), 212(f
215(a)(1), 8 U.S.C.A. 88 1152(a)(1)(A
1182(f) 1185(a)(1) Presidential Proclamatic
No. 9645, § 2(a, b, c, €, g, h), Sept. 24, 2017
Fed. Reg. 45161, 2017 WL 4231190.

Cases that cite this headnote

Federal Civil Procedure
=l n generaltegrest i nj ury

A threat of an injury that is real and immedi
can support Article Ill standindJ.S. Const. art
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Associations

=Actions by or Against Associations

For an organization’ s
standing, the court conducts the same inquir
in the case of an individudl.S. Const. art. 3,
2,cl. 1
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Associations
=Actions by or Against Associations

An organization suffers an injuin-fact, as
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element for Article Il standing, when
defendant '’ s actions
out its missionU.S. Const. art. 3,82, cl. 1
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Associations
=Actions by or Against Assoations

An injury to an organization that is sufficient
support Article Il standing generally does t
arise from a decision to expend resources
member education or litigation in response
legislation.U.S. Const. art. 3,82, cl. 1
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Aliens, Immigration, and Citizenship
=Injunction

Declaratory Judgment
=Subjects of relief in general

Injuries alleged to proprietary and organizatic
interests of plaintiff organizations we
sufficient to satisfy injurnyin-fact element fo
Article 11l standing to seek declaratory a
injunctive relief with respect to President
Proclamation indefinitgl barring entry by
nationals from six predominantly Musli
countries (Iran, Libya, Syria, Yemen, Soma
and Chad), based on allegations 1
Procl amati on exceede
authority under INA; organizations alleged tl
Proclamation would drupt their upcomin
conferences and events in U.S. by preven
individuals from designated countries fr¢
attending, and by {
ability to raise money, to train their staff, and
convene programs on topics of significance
theirr mission of fostering the free flow of idet
U.S. Const. art. 3, § 2, cl; Immigration anc
Nationality Act 88 202(a)(1)(A), 212(f
215(a)(1), 8 U.S.C.A. 88 1152(a)(1)(A
1182(f) 1185(a)(1) Presidential Proclamatic
No. 9645, § 2(a, b, c, e, g, h), Sept. 24, 2027
Fed. Reg. 45161, 2017 WL 4231190.
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Associations

=Actions by or Against Associations
Declaratory Judgment

=Subjects of relief in general

Plaintiff organizations, which engaged
exchanges of ideas with foreign nationals v
visited the United States or which focused
refugee resettlement, fell within zone of intere
protected by INA, as required for statutc
standing to seek declaraycand injunctive relie
with respect to Presidential Proclamat
indefinitely barring entry by nationals from ¢
predominantly Muslim countries (Iran, Liby
Syria, Yemen, Somalia, and Chad), based
allegations that Proclamation exceer
Pr e s i daegated sauthority under IN/
organizations that engaged in exchanges of i
had substantial interest in effective operatior
I NA's provisions for
and other foreign nationals to U.S.
nonimmigrants to attend educatiol
corferences, and refugee  resettlem
organization needed to engage foreigtional
employees familiar with parts of the world w
refugee populations and needed periodicall
have those employees travel to and from |
for planning, direction, and trdimg.
Immigration and  Nationality Act §
202(a)(1)(A), 212(f), 215(a)(18 U.S.C.A. 8§
1152(a)(1)(A) 1182(f) 1185(a)(1) Presidentia
Proclamation No. 9645, 8 2(a, b, c, e, g, h), €
24, 2017, 82 Fed. Reg. 45161, 2017 '
4231190.
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Associations
=Actions by or Against Assoations

To establish associational standing,
organization must establish that: (1) its memt
would have standing to sue in their own ric
(2) the interests it seeks to protect are gern
to the organization’
claim aserted nor the relief requested requ
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[16]

the participation of individual members in t
lawsuit.

Cases that cite this headnote

Associations
=Actions by or Against Assoations

To establish associational standing,
organization must make specific allegatic
establishing that at least one identified mernr
has suffered or will suffer harm.

Cases that cite this headnote

Associations

=Actions by or Against Associations
Declaratory Judgment

=Subjects of relief in general

Two organizations satisfied the requirement
identifying at least one individual member w
woudhave standing to
right, as el ement fo
standing under Article Il to seek declarat
and injunctive relief with respect to Presiden
Proclamation indefinitely barring entry
nationals from six predomantly Muslim
countries (Iran, Libya, Syria, Yemen, Soma
and Chad), based on allegations 1
Procl amati on exceede
authority under INA; identified individue
members were United States citizens or la
permanent residents seefi to secure a
immigrant visa for a close relative in one of |
designated countrie&).S. Const. art. 3, § 2, ¢
1, Immigration and Nationality Act §
202(a)(1)(A), 212(f), 215(a)(1)8 U.S.C.A. 8§
1152(a)(1)(A) 1182(f) 1185(a)(1) Presidentia
Proclamation No. 9645, § 2(a, b, c, e, g, h), S
24, 2017, 82 Fed. Reg. 45161, 2017 '
4231190.

Cases that cite this headnote
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[19]

Associations

=Actions by or Against Assaations
Declaratory Judgment

=Subjects of relief igeneral

Two organizations satisfied the requirement -
their claims on behalf of individual membe
wer e ger mane t o org
el ement for organi
standing under Article Il to seek declarat
and injunctiverelief with respect to Presidenti
Proclamation indefinitely barring entry |
nationals from six predominantly Musli
countries (Iran, Libya, Syria, Yemen, Soma
and Chad), based on allegations |
Procl amati on exceede
authority under INA; one organization he
purpose of fostering greater understanding
dialogue with Middle East nations, includii
one or more of the designated countries,
other organization had purpose of help
Yemeni American business owners navic
immigration issues they facetll.S. Const. art
3, 8§ 2, cl. 1Immigration and Nationality Act §
202(a)(1)(A), 212(f), 215(a)(1)8 U.S.C.A. 8§
1152(a)(1)(A) 1182(f) 1185(a)(1) Presidentia
Proclamation No. 9645, § 2(a, b, c, e, g, h), S
24, 2017, 82 Fed. Reg. 45161, 2017 '
4231190.

Cases that cite this headnote

Constitutional Law
=Freedom of Religion and Conscience

To have Article 1l standing to assert
Establishment Clause claim, a plaintiff m
meet the same elements as for any other cl
(1) a cognizable injury; (2) that is fair
traceabl e to tohseand @
there is a likelihood that the injury will
redressed by a favorable decisidhS. Const
art. 3, § 2, cl. 1U.S. Const. Amend..1

Cases that cite this headnote

Constitutional Law
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[20]

=Freedom of Religion and Conscience

To show an injury, as element for Article

standing in the context of the Establishm
Clause, the plaintiff must have personal con
with the alleged establishment of religi
resulting in a personal injury, and the injury ¢
take the form of aneconomic, intangible har
to spiritual beliefs, such as feelings

marginalization and exclusion, because on¢
the core objectives of modern Establishrr
Clause jurisprudence has been to prevent
State from sending a message to-adherent:
of a particular religion that they are outsidt
who are not full members of the politic
community.U.S. Const. art. 3, § 2, cl; U.S.
Const. Amend. 1

Cases that cite this headnote

Civil Rights
=Injury and Causation
Declaratory Judgment
=Subjects of relief in general

Individual plaintiffs sufficiently alleged the
personal contact with the alleged establishn
of religion, as required for Article 11l standing
seek declaratory and injunctive relief w
respect to Presidential Proclamation indefinit
barring enty by nationals from si
predominantly Muslim countries (Iran, Liby
Syria, Yemen, Somalia, and Chad), based
allegations that the Proclamation violated
Establishment Clause; plaintiffs alleged persc
injuries through prolonged separation from el
relatives who would be barred from entry
United States under the Proclamation,
several plaintiffs alleged specific intangik
injuries, such as feeling attacked, targeted,
di sparaged by Procl
Muslims and fearing for thesafety as a resul
and feeling-cliakse &.B5.1
Const. art. 3, § 2, cl.;1U.S. Const. Amend.;]
Immigration and Nationality Act § 212(f)8
U.S.C.A § 1182(f) Presidential Proclamatic
No. 9645, § 2(a, b, c, e, g, h), Sept. 24, 2017
Fed. Reg. 45161, 2017 WL 4231190.

Cases that cite this headnote

[21]

[22]

Associations

=Actions by or Against Assoations
Declaratory Judgment

=Subjects of relief igeneral

Two organizations satisfied requirement t
their Establishment Clause claims on behal

individual members were germane
organizations’ purp
organizations’ assol

Article 1ll to seek declaratory ral injunctive
relief with respect to Presidential Proclamat
indefinitely barring entry by nationals from ¢
predominantly Muslim countries (Iran, Liby
Syria, Yemen, Somalia, and Chad); «
organization had the purpose of foster
understanding of tnMiddle East, in which thet
were many predominantly Muslim nations, &
other organization was founded in part to opf
what its members perceived to be a Muslim
arising from an earlier Executive Orded.S.
Const. art. 3, &, cl. 1 U.S. Const. Amend.;’
Immigration and Nationality Act § 212(f)8
U.S.C.A. 8 1182(f) Executive Order N¢
13,769 Jan. 27, 2017, 82 Fed. Reg. 8977, 2
WL 412752 Presidential Proclamation N
9645, 8§ 2(a, b, c, €, g, h), Sept. 24, 2017, 82
Reg. 45161, 2017 WL 4231190.

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Injunction
Civil Rights
=Preliminary Injunction
Declaratory Judgment
=Federal officers and boards

Claims of individual plaintiffs, whose family
members were already in process of see
visas, satisfied ripeness requirement

justiciability, in action for declaratory ar
injunctive relief with respect to President
Proclamation indefinitely barring entry
nationals from six predominantly Muslin
countries (Iran, Libya, Syria, Yemen, Soma
and Chad), based on allegations 1


http://www.westlaw.com/Browse/Home/KeyNumber/92VI(A)8/View.html?docGuid=I9b9dad60b44311e7bf23e096364180a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOARTIIIS2CL1&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDI&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDI&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I9b9dad60b44311e7bf23e096364180a5&headnoteId=204290816802520171023113721&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=I9b9dad60b44311e7bf23e096364180a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/78k1333/View.html?docGuid=I9b9dad60b44311e7bf23e096364180a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/118A/View.html?docGuid=I9b9dad60b44311e7bf23e096364180a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/118Ak300/View.html?docGuid=I9b9dad60b44311e7bf23e096364180a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOARTIIIS2CL1&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOARTIIIS2CL1&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDI&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I9b9dad60b44311e7bf23e096364180a5&headnoteId=204290816802620171023113721&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/41/View.html?docGuid=I9b9dad60b44311e7bf23e096364180a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/41k20/View.html?docGuid=I9b9dad60b44311e7bf23e096364180a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/118A/View.html?docGuid=I9b9dad60b44311e7bf23e096364180a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/118Ak300/View.html?docGuid=I9b9dad60b44311e7bf23e096364180a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOARTIIIS2CL1&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOARTIIIS2CL1&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDI&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040862227&pubNum=0001043&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040862227&pubNum=0001043&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I9b9dad60b44311e7bf23e096364180a5&headnoteId=204290816802720171023113721&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/24/View.html?docGuid=I9b9dad60b44311e7bf23e096364180a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/24k413/View.html?docGuid=I9b9dad60b44311e7bf23e096364180a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/78/View.html?docGuid=I9b9dad60b44311e7bf23e096364180a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/78k1457/View.html?docGuid=I9b9dad60b44311e7bf23e096364180a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/118A/View.html?docGuid=I9b9dad60b44311e7bf23e096364180a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/118Ak203/View.html?docGuid=I9b9dad60b44311e7bf23e096364180a5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

[23]

[24]

[29]

Proclamation violated Establishment Clause
exceeded President’s
INA; while family members had not been den
both a visa and a ws
restrictions, denial of visas was gener:
mandated based on
language, and waiver process itself prese
additional hurdle not faced by other vi
applicants and that would delay fam
reunification, thus creating a harm r
contingent on future eventd.S. Const. Amenc
1, Immigration and Nationality Act §
202(a)(1)(A), 212(f), 215(a)(1)8 U.S.C.A. 8§
1152(a)(1)(A) 1182(f) 1185(a)(1) Presidentia
Proclamation No. 9645, § 2(a, b, ¢, e, g, h), S
24, 2017, 82 Fed. Reg. 45161, 2017 '
4231190.

Cases that cite this headnote

Federal Courts
=Nature of dispute;

A claim is generally not ripe, and therefore
not justiciable, if it is based on contingent futi
events.

Cases that cite this headnote

Federal Courts
=Fitness and hardship

In assessing ripeness, as required
justiciability, courts are to consider the fitness
the issues for decision and the hardship to
parties of withholding judicial consideration.

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Injunction

Civil Rights
=Preliminary Injunction

Declaratory Judgment

[26]

=Federal dicers and boards

Fitness of issues for decision and hardshij
parties of withholding judicial consideratic
weighed in favor of finding ripeness, as requi
for justiciability of claims for declaratory ar
injunctive relief with respect to Presideit
Proclamation indefinitely barring entry
nationals from six predominantly Musli
countries (Iran, Libya, Syria, Yemen, Soma
and Chad), based on allegations 1
Proclamation violated Establishment Clause
exceeded Presi detytnder
INA; Proclamation was in final form, case w
not dependent on facts that might derive fi
visa application process or process to ob
wai ver from Proclam
withholding judicial consideration until waive
were adjudicate would cause undue hardship
individual  plaintiffs ~ through  prolonge
separation from family members).S. Const
Amend. 1 Immigration and Nationality Act §
202(a)(1)(A), 212(f), 215(a)(1)B U.S.C.A. 8§
1152(a)(1)(A) 1182(f) 1185(a)(1) Presidentia
Proclamation No. 9645, § 2(a, b, c, e, g, h), S
24, 2017, 82 Fed. Reg. 45161, 2017 '
4231190.

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Injunction

Declaratory Judgment

=Federal officers and boards

Doctrine of consular nonreviewability was r
applicable as a bar to justiciability of claims

declaratory and injunctive relief with respect
Presidential Proclamation indefinitely barri
entry by nationals from six predominan
Muslim countries (Iran, Libya, Syria, Yeme
Somalia, and Chad), based on allegations
Proclamation violated Establishment Clause
exceeded Pr e diadherytuhde
INA; plaintiffs were not challenging individus
visa decisions by consular officers, and inst
wer e chall enging Pr

travel ban policy. U.S. Const. Amend. ;I
Immigration and  Nationality Act §
202(a)(1)(A), 212(f), 215(a)(1)8 U.S.C.A. 8§
1152(a)(1)(A) 1182(f) 1185(a)(1) Presidentia
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[27]

[28]

Proclamation No. 9645, § 2(a, b, c, e, g, h), S
24, 2017, 82 Fed. Reg. 45161, 2017 '
4231190.

Cases that cite this headnote

Aliens, Immigration, and Citizenship

=Ri ght of review or
United States

=Review of presidential actions

Individuals and organizations were advers
affected or aggrieved, as required for stanc
under Administrative Procedure Act (APA)
seek judicial review of Presidenti
Proclamation indefinitely barring ant by
nationals from six predominantly Musli
countries (Iran, Libya, Syria, Yemen, Soma
and Chad), based on allegations 1
Procl amati on exceede
authority under INA; plaintiffs were withil
I NA' s zone of i n tee by
denial of immigrant or nonimmigrant visas f
family members or for expected conferer
attendees5 U.S.C.A. § 702 Immigration anc
Nationality Act 88 202(a)(1)(A), 212(f
215(a)(1), 8 U.S.C.A. 88 1152(a)(1)(A)
1182(f) 1185(a)(1) Presidential Proclamatic
No. 9645, § 2(a, b, ¢, e, g, h), Sept. 24, 2017
Fed. Reg. 45161, 2017 WL 4231190.

Cases that cite thisshdnote

Aliens, Immigration, and Citizenship
=Decisions reviewdb

Agency action existed, for purposes of fil
agency action requirement for judicial revii
under Administrative Procedure Act (APA),
to Presidential Proclamation indefinitely barri
entry by nationals from six predominan
Muslim countries (Iran Libya, Syria, Yemen
Somalia, and Chad), which was challen
based on allegations that Proclamation exce!
President’' s del egat ¢
though President, as a defendant, was not
head of a federal department or agency, wl
other deéndants were federal agency offici

[29]

[30]

(31

who would implement the Proclamation, &
against whom injunctive relief was souglit.
U.S.C.A. § 704 Immigration and Nationalit
Act 88 202(a)(1)(A), 212(f), 215(a)(1)8
U.S.C.A. 88 1152(a)(1)(A1182(f) 1185(a)(1)
Presidential Proclamation No. 9645, § 2(a,
e, g, h), Sept. 24, 2017, 82 Fed. Reg. 45
2017 WL4231190.

Cases that cite this headnote

United States
=Review of presidential actions

Judigal review of the legality of a President
action can ordinarily be obtained in a s
seeking to enjoin the officers who attempt
enforce the Presiden

Cases that cite this headnote

Administrative Law and Procedure
=Judicial Review of Administrative Decisions

There is a strong presumption in favor
judicial review of administrative action.

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Decisions reviewable

Finality existed, for purposes of final agen
action requirement for judicial review unc
Administrative Procedure Act (APA), as
Presidential Proclamation indefinitely barri
entry by nationals from six predominan
Muslim countries (Iran, Libya, Syria¥Yemen,
Somalia, and Chad), which was challen
based on allegations that Proclamation exce!
President’ s del egat ¢
Proclamation was already in effect as to cer
individuals and was being enforced by fed:¢
agencies5 U.S.C.A. 8 704 Immigration anc
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[32]

[33]

Nationality Act 88 202(a)(1)(A), 212(f
215(a)(1), 8 U.S.C.A. 88 1152(a)(1)(A
1182(f) 1185(a)(1) Presidential Proclamatic
No. 9645, § 2(a, b, c, e, g, h), Sept. 24, 2017
Fed. Reg. 45161, 2017 WL 4231190.

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Jurisdiction and enue

A matter committed to agency discretion by ¢
which would not be subject to judicial revie
under Administrative Procedure Act (APA), w
not presented in action challenging Presider
Proclamation indefinitely barring entry
nationals from & predominantly Muslinr
countries (Iran, Libya, Syria, Yemen, Soma
and Chad), which challenge was based
allegations  that Proclamation  excee(
President ' s del egat e
suspend entry by aliens and classes of a
based on findig of detriment to natione
interest; a manageable standard existed
evaluating President
under INA.5 U.S.C.A. § 701(a)(2)Jmmigration
and Nationality Act 88 212(f), 215(a)(18
U.S.C.A. 88 1182(f) 1185(a)(1) Presidentia
Proclamation No. 9645, § 2(a, b, ¢, e, g, h), S
24, 2017, 82 Fed. Reg. 45161, 2017 '
4231190.

Cases that t@ this headnote

Injunction
=Grounds i n ipeé&aaes al ;
To obtain a preliminary injunction, movir
parties must establish that: (1) they are likel
succeed on the merits; (2) they are likely
suffer irreparable harm in the absence
preliminary relief, (3) the balance of equiti
tips in their favor; and (4) an injunction is in tl
public interest.

Cases that cite this headnote

[34]

[35]

[36]

[37]

Injunction

=Extraordinary or unusual nature of remedy
Injunction

=Clear showing or proof

Because a preliminary injunction is
extraordinary remedy, it may only be awart
upon a clear showing that the plaintiff is entit
to such relief.

Cases that cite this headnote

Constitutional Law
=Necessity of Determination

Coutts should be extremely careful not to is:
unnecessary constitutional rulings.

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Power to regulata general

The formulation of immigration policies
entrusted exclusively to Congress.

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Ilmmigrant Visas

Aliens, Immigration, and Citizenship
=Grounds for Denilaof Admission or
Exclusion
President’'s delegate
suspend entry by aliens and classes of a
based on finding of detriment to natior
interest, i s I i mnatiosat
origin discrimination in issuing immigrant vise
Immigration and  Nationality Act §
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[38]

[39]

202(a)(1)(A), 212(f), 8
1152(a)(1)(A) 1182(f)

US.C.A. 8§

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Immigrant Visas

Aliens, Immigration, and Citizenship
—=Grounds for Denikaof Admission or
Exclusion

United States
=Review ofpresidential actions

I NA' s prohi bition
discrimination in issuing immigrant vis:
provided a basis for challenging Presiden
Proclamation indefinitely barring entry
nationals from six predominantly Musli
countries (Iran, LibyaSyria, Yemen, Somali
and Chad), though suspension of entry was
literally a suspension of issuance of immigr
visas; visa issuance and entry usually w
handin-hand because an immigrant could
seek entry without first obtaining an immigre
visa and because receiving an immigrant
was meaningless without later receivi
permission to enter, and the Proclamation
clear that its intended effect was to deny
issuance of immigrant visas. Immigration &
Nationality Act 88 202(a)(1)(A), I2(f),
215(a)(1), 8 U.S.C.A. 88 1152(a)(1)(A
1182(f) 1185(a)(1) Presidential Proclamatic
No. 9645, § 2(a, b, c, e, g),IBept. 24, 2017, 8
Fed. Reg. 45161, 2017 WL 4231190.

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Injunction

Chalengers were likely to succeed on merits
element for preliminary injunction, as to cla
that Presidential Proclamation indefinite
barring entry by nationals from s
predominantly Muslim countries (Iran, Liby
Syria, Yemen, Somalia, and Chad) viekh
I NA' s prohi bition

discrimination in issuing immigrant visa

[40]

Proclamation made clear that its intended el
was to deny the issuance of immigrant vi
based on nationality. Immigration a
Nationality Act 88 202(a)(1)(A), 212(f
215(a)(1), 8 U.S.C.A. 88 1152(a)(1)(A
1182(f) 1185(a)(1) Presidential Proclamatic
No. 9645, § 2(a, b, c, e, g, h), Sept, 2017, 8:
Fed. Reg. 45161, 2017 WL 4231190.

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Immigrant Visas

Aliens, Immigration, and Citizenship
=Visa Proceedings

Aliens, Immigration, and Citizenship
=Grounds for Denial of Ahission or
Exclusion

United States
=Review of presidntial actions

INA, by stating that nothing in its prohibition
national origin discrimination in issuir
immigrant visas was to be construed as limit
Secretary of State’s
procedures for the processing of immigrant »
applications, did not provide basis for upholdi
an allegedly discriminatory  President
Proclamation indefinitely barring entry |
nationals from six predominantly Musli
countries (Iran, Libya, Syria, Yemen, Soma
and Chad); that statement applied lyorto
Secretary of St ate
imposition of indefinite travel ban based
nationality, after a 9@ay pause in earlie
Executive Order, could not be fairly constrt
as a change in procedures. Immigration
Nationality Act 88 202(a)(1)(A,B), 212(f),
215(a)(1), 8 U.S.C.A. 88 1152(a)(1)(A, B
1182(f) 1185(a)(1) Executive Order Nc
13,78Q & 2(c), March 6, 2017, 82 Fed. R
13209, 2017 WL 875616; President
Proclamation No. 9645, § 2(a, b, c, e, g, h), S
24, 2017, 82 Fed. Reg. 45161, 2017 '
4231190.

Cases that cite this headnote
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[41]

[42]

Aliens, Immigration, and Citizenship
=Injunction

Challengers were likely to succeed on merits
element for preliminary injunction, as to cla
that findings of detriment to national interest,
Presidential Proclamation indefinitely barri
entry by nationals fromsix predominantly
Muslim countries (Iran, Libya, Syria, Yeme
Somalia, and Chad), were insufficient to invc
President’ s del egat e
suspend entry of aliens or a class of ali
Proclamation did not provide examples
vetting faiures involving nationals fror
designated countries that resulted in entry
terrorists or others who should not have b
admitted, Procl amati
exclude countries in the designations w
questionable, and Proclamation appearedbe:
overbroad with regard to its purported goi
Immigration and Nationality Act 88 212(1
215(a)(1),8 U.S.C.A. 88 1182(f)1185(a)(1)
Presidential Proclamation N8645, § 2(a, b, ¢
e, g, h), Sept. 24, 2017, 82 Fed. Reg. 45
2017 WL 4231190.

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Decisions reviewdb

United States
=Review of presidential aicins

Court would not be improperly secegdessing
a decision that was appropriately committec
the President by exercising judicial review
claim that Presidential Proclamation indefinit:
barring entry by nationals from s
predominantly Muslimcountries (Iran, Libya
Syria, Yemen, Somalia, and Chad) excee
President’ s del egat e
exclude aliens or a class of aliens based
finding of detriment to national interest; judic
review of whether executive action excee:
stautory authority was plainly within th
purview of the courts. Immigration ar
Nationality Act § 212(f),8 U.S.C.A. § 1182(f)
Presidential Proclamation No. 9645, § 2(a, k
e, g, h), Sept. 24, 2017, 82 Fed. Ré§161,
2017 WL 4231190.

[43]

[44]

[45]

Cases that cite this headnote

United States
=Review of presidential aicins

Judicial review of whether executive action
the President exceeds statutory authority
within the purview of the courts.

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Injunction

Chalengers were not likely to succeed
merits, as element for preliminary injunction,
to claim that Presidential Proclamati
indefinitely barring entry by nationals from ¢
predominantly Muslim countries (Iran, Liby
Syria, Yemen, Somalia, and Chadyceedec
President’' s del egat e
suspend entry by aliens and classes of a
based on finding of detriment to natiot
interest, by allegedly conflicting  wit
Congress’s detailed
of immigrant and nonimmigrantisas and b
all egedl y conflictin
judgments when addressing the problem
informationsharing by foreign governmeni
such as enactment of and amendments to
Waiver Program (VWP). Immigration ar
Nationality Act 8§ 212(f), 21(@&)(1, 3, 12).
(©)(2), 2918 U.S.C.A. 88 1182(f)1187(a)(1, 3
12), (c)(2), 1361, Presidential Proclanian No.
9645, § 2(a, b, c, e, g, h), Sept. 24, 2017, 82
Reg. 45161, 2017 WL 4231190.

Cases that cite this headnote

Constitutional Law
=Advancement, endorsement,sponsorship
of religion; favori

The core harm of a violation of tt
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[46]

[47]

[48]

Establishment Clause is the dissemination
public message that the Government
adopted an official policy of favoring or
religion.U.S. Const. Amend..1

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Immigrant Visas

Aliens, Immigration, and Citizenship
=Judicial review and intervention

A consul ar of ficer’'s

which is challenged as being in violation
constitutional on jadicial
review to determine whether there is a facii
legitimate and bona fide reason for the deniz

there has been no affirmative showing of |

faith by the officer.

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Judicial review and intervention

On judicial review to determine whether there
a facially legitimate and bona fide reason fc
consul ar of ficer's (
which denial is challenged as being in violat
of constitutimal rights, if there is
particularized showing of bad faith, a co
should then | ook beh
evaluate its justification.

Cases that cite this headnote

Civil Rights
=Preliminary Injunction

Challengersvere likely to succeed on merits,
element for preliminary injunction, as
Establishment Clause claim that facie
legitimate reason, i.e., national security, that"
proffered for  Presidential  Proclamati

[49]

[50]

indefinitely barring entry by nationals fro six
predominantly Muslim countries (Iran, Liby
Syria, Yemen, Somalia, and Chad) was not
fide and instead was pretext for aktuslim
bias; challengers offered substantial dit
evidence, including statements from
President and his advisorsrohg the campaigr
after the election, and after the President t
office, that the Proclamation was motivated k
desire to ban Muslims as a group from ente
the United States, and implementation
enforcement of two earlier Executive Orde
which had fundamentally the same underly
architecture as the Proclamation and which
been issued within the past nine months,
been preliminarily enjoined based on like
success of Establishment Clause challen
U.S. Const. Amend.1; Immigration anc
Nationality Act 8§88 212(f), 215(a)(18 U.S.C.A.
88 1182(f) 1185(a)(1) Executive Order Nc
13,769 Jan. 27, 2017, 82 Fed. R&®P77, 201
WL 412752; Executive Order No. 13,7808
2(c), March 6, 2017, 82 Fed. Reg. 13209, 2
WL 875616; Presidential Proclamation 7
9645, § 2(a, b, c, e, g, h), Sept. 24, 2017, 82
Reg. 45161, 2017 WL 4231190.

Cases that cite this headnote

Constitutional Law
=Neutrality

The Establishment Clause mande
governmental neutrality between religions,
between religion and nonreligiot).S. Const
Amend. 1

Cases that cite this headnote

Constitutional Law
=Establishment of Religion

Under theLemon v. Kurtzmatest, to withstan
an Establishment Clause challenge: (1) an
must have a secular purpose; (2) its principe
primary effect must be one that neither advar
nor inhibits religion; and (3) it must not foster
excessive government entanglement v
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[51]

[52]

[53]

religion.U.S. Const. Amend..1

Cases that cite this headnote

Constitutional Law
=Secular purpose

In Estdlishment Clause cases, purpose mat
and thus, when determining whether an act h
secular purpose, as element daEmon v.
Kurtzmantest for surviving an Establishme
Clause challenge, the purpose element is
satisfied by theidentification of any secule
purpose, given the ease of finding some sec
purpose for almost any government actionS.
Const. Amend. 1

Cases that cite this headnote

Constitutional Law
=Secular purpose

While governmental statements of purps
generally receive deference when applying
secular purpose element of theemon v.
Kurtzmantest for surviving an Establishme
Clause challenge, an identified secular purf
must be genuine, na sham, and not mere
secondary to a religious objectivid.S. Const
Amend. 1

Cases that cite this headnote

Constitutional Law
=Secular purpose

If a religious purpose for the government act
is the predominant or primary purpose, and
secular purpose is secondary, the sec
purpose element of theemon v. Kurtzmartest
for surviving an Establishment Clause challel
hasnot been satisfied).S. Const. Amend..1

[54]

[58]

[56]

Cases that cite this headnote

Constitutional Law
=Secular purpose

An assessment of the purpose of an action, v
applying the secular purpose element of
Lemon v. Kurtzmantest for surviving ar
Establishment Clause challenge, is a comi
task for courts, and an understanding of offi
objective can emerge from readily discovere
fact without any judicial psychoanalysis of t
decisioimmaker.U.S. Const. Amend..1

Cases that cite this headnote

Constitutional Law
=Secular purpose

In detemining purpose, when applying tl
secular purpose element of thieemon v.
Kurtzmantest for surviving an Establishme
Clause challenge, a court acts as an obje
observer who considers the traditional exte
signs that show umithe text, legislative histor
and implementation of the statute or compar:
official act.U.S. Const. Amend..1

Cases that cite this headnote

Constitutional Law
=Secular purpose

When applying te secular purpose element
the Lemon v. Kurtzmartest for surviving ar
Establishment Clause challenge, because
world is not made brand new every morning,
court must consider the historical context ¢
challenged action andhe specific sequence
events leading up to it).S. Const. Amend..1
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[57]

[58]

[59]

[60]

Constitutional Law
—=Establishment of Religion

Because reasonable observers have reaso
memories, past Establishment Clause violati
are relevant to the assessment of pre
government actions).S. Const. Amend..1

Cases that cite this headnote

Constitutional Law
—=Establishment of Religion

When faced with allegations of a succes:
Establishment Clause violation, a court must
lapse into the role of an absentminded objec
observer, but must insteadmain familiar with
t he hi story of t he
remain competent to learn what history has
show.U.S. Const. Amend..1

Cases that cite this headnote

Constitutional Law
=Secular purpose

In detemining purpose, when applying tl
secular purpose element of theemon v.
Kurtzmantest for surviving an Establishme
Clause challenge, past actions do not fort
taint present ones, and while courts should re
an implausible clian that governmental purpo:
has changed, they should also take accoui
genuine changes in constitutionally significi
conditions.U.S. Const. Amend..1

Cases that cite this headnote

Constitutional Law
=Establishment of Religion

[61]

It is possible that a government may begin v
an impermissible purpose, or create

unconstitutional effect, but later take affirmati
actions to neutralize the Establishment Cle
violation, and in assessing whether cura
effects are sufficient to ovasme an objectivi
observer ' s i mpressi
Establishment Clause violation, governmel
curative actions would need to not ol
persuasively present a primary nonreligit
effect, but also disassociate the governn
action from its previos religious effect, an
specifically, the governmental cure should
(1) purposeful; (2) public; and (3) at least
persuasive as the initial Establishment Cle
violation.U.S. Const. Amend..1

Cases that cite this adnote

Aliens, Immigration, and Citizenship
=Grounds for Deniabf Admission or
Exclusion
Constitutional Law
=Paricular Issues and Applications

Establishment Clause inquiry, for Presiden
Proclamation indefinitely barring entry |
nationals from six predominantly Musli
countries (Iran, Libya, Syria, Yemen, Soma
and Chad), did not end with fact that, wittire
four corners of the Proclamation, there was
explicit distinction among countries based
religion; Establishment Clause violation col
arise from facially neutral government actior
simple check on the demographics of

geographic area affeari by the Proclamatiol
with  a combined population that w
predominantly Muslim, revealed that its imp:
closely aligned with religious affiliation, ar
inclusion of two normmajority-Muslim nations,
North Korea and Venezuela, did r
persuasively show #ck of religious purpos
behind the Proclamatiotd.S. Const. Amend.;]
Immigration and Nationality Act 88 212(1
215(a)(1),8 U.S.C.A. 88 1182(f)1185(a)(1)
Presidential Proclamation No. 9645, 8§ 2(a, t
e, g, h), Sept. 24, 2017, 82 Fed. Reg. 45
2017 WL 4231190.
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[62]

[63]

[64]

Constitutional Law
=Secular purpose

In Estdlishment Clause cases, it is the opin
of the reasonable observer that controls,

secular purposes that can be discerned on
one burrows into a difficulto-access record d
little to assure the public that the governmer
not endorsing a religus view. U.S. Const
Amend. 1

Cases that cite this headnote

Civil Rights
=Preliminary Injunction

Likelihood of irreparable harm from the alleg
Establishment Clause violation existed,
element for preliminary injunction, in actic
challenging Presidential Proclamati
indefinitely barring entry by nationals from ¢
predominantly Muslim countries (Iran, Liby
Syria, Yemen, Somalia, and Chad); ¢
Establishment Clause violation occurred
moment government action took pladd.S.
Const. Amend. 1Immigration and Nationalit
Act 88 212(f), 215(a)(1)8 U.S.C.A. 88 1182(f)
1185(a)(1) Presidential Proclamation No. 96«
8 2(a, b, c, e, g, h), Sept. 24, 2017, 82 Fed.
45161, 2017 WL 4231190.

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Injunction

Likelihood of irreparable harm, from Preside
allegedly exceeding his delegated authc
under INA, existed, as element for prelimin:
injunction, in action challenging President
Proclamation indefinitely barring entry |
nationals from six predominantly Musli
countries (Iran, Libya, Syria, Yemen, Soma
and Chad); plaintiffs seeking immigrant vis

[65]

[66]

for family members had a threatened injury fr
delayed family reunification that could not

compensated by money damages at a later
Immigration and  Natioality Act 88
202(a)(1)(A), 212(f), 215(a)(18 U.S.C.A. 8§
1152(a)(1)(A) 1182(f) 1185(a)(1) Presidentia
Proclamation N09645, § 2(a, b, c, e, g, h), Se
24, 2017, 82 Fed. Reg. 45161, 2017 '
4231190.

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Injunction

Civil Rights
=Preliminary Injunction

Balancing of equities favored prelimina
injunction, extending only to individuals wi
bona fide relationship with an individual
entity in the United States, with respect
Presidential Proclamation indefinitely barri
entry by nationals from six pdominantly
Muslim countries (lran, Libya, Syria, Yeme
Somalia, and Chad), which allegedly viola
the Establishment Clause and excee
President’ s del egat ¢
plaintiffs faced significant, irreparable hal
from prolonged separatidrom family members
and from alleged Establishment Clat
violation, Executive Branch officials ar
agencies would not be directly harmed
preliminary injunction preventing them fro
enforcing a Proclamation likely to be fou
unconstitutional, and offials and agencies h:
not shown that national security could not
maintained  without an unpreceden
multicountry travel banU.S. Const. Amend.;]
Immigration and  Nationality Act §
202(a)(1)(A), 212(f), 215(a)(1)B U.S.C.A. 8§
1152(a)(1)(A) 1182(f) 1185(a)(1) Presidentia
Proclamation No. 9645, § 2(a, b, c, e, g, h), €
24, 2017, 82 Fed. Reg. 45162017 WL
4231190.
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[67]

[68]

[69]

=Preliminary Injunction

Preventing an Establishment Clause violal
provides a significant public benefit, f
purposes of public interest factor for grantin
preliminary injunctionU.S. Const. Amend..1

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Injunction

The public interest was a factor favori
preliminary injunction with  respect 1
Presidential Proclamation indefinitely barri
entry by nationals from six predominan
Muslim countries (Iran, Libya, Syria, Ywen,
Somalia, and Chad), which allegedly excee
President’'s del egate
the INA represented a judgment by Congr
that immigration policy should not discriming
on basis of nationality, and the significant put
interest in natinal security was not paramou
Immigration and  Nationality Act §
202(a)(1)(A), 212(f), 215(a)(1)8 U.S.C.A. 8§
1152(a)(1)(A) 1182(f) 1185(a)(1) Presidentia
Proclamation No. 9645, § 2(a, b, c, e, g, h), &
24, 2017, 82 Fed. Reg. 45161, 2017 '
4231190.

Cases that cite this headnote

Injunction
=Discretion as to scope of relief

A federal district court has wide discretion
fashion appropriate injunctive relief in
particular case.

Cases that cite this headnote

Injunction
=Specificity, vagueness, overbreadth, and
narrowly-tailored relief

[70]

71

Injunctive relief should be no more burdensc
to the defendant than necessary to pro
complete relief to the plaintiffs.

Cases that cite this headnote

Injunction
=Geographical scope of ref

Nationwide injunctions are appropriate
necessary to afford relief to the prevailing par

Cases that cite this headnote

Aliens, Immigration, and Citizenship
=Injunction

Civil Rights

=Preliminary Injunction

Nationwide  preliminary  injunction  we
warranted, in action by individuals a
organizations, alleging that Presiden
Proclamation indefinitely barring entry
nationals from six predominantly Musli
countries (Iran, Libya, Syria, Yemen, Soma
and Clad) violated the Establishment Clat
and exceeded Presidi
under INA; the individual and organizatior
plaintiffs were located in different parts of t
United States, an Establishment Clause viola
would have impacts beyond th@ersonal
interests of individual parties, and a fragmer
approach would run afoul of constitutional &
statutory requirement for uniform immigrati
law and policy. U.S. Const. Amend. ;!
Immigration and  Nationality Act 8§
202(a)(1)(A, 212(f), 215(a)(1)8 U.S.C.A. 8§
1152(a)(1)(A) 1182(f) 1185(a)(1) Presidentia
Proclamation No. 9645, § 2(a, b, cgeh), Sept
24, 2017, 82 Fed. Reg. 45161, 2017 '
4231190.
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MEMORANDUM OPINION

THEODORE D. CHUANG United States District Judge

*1 For the third time this year, Presiat Donald J. Trump

has issued an order banning the entry into the United
States, with some exceptions, of nationals of multiple
predominantly Muslim nations. At issue is whether this
latest travel ban should be enjoined by this Court because
it is the lae s t i ncarnation of the
promised by President Trump as a candidate for the
presidency, and thus violates the Establishment Clause of
the First Amendment to the United States Constitution, or
because the issuance of the travel baneeds the
President’'s del egated autho
Nationality Act to suspend the entry into the United States
of classes of immigrants and nonimmigrants. For the
reasons set forth below, the Court concludes that a
preliminary injunction isvarranted.

INTRODUCTION

On January 27, 2017, President Trump issEgdcutive
Order 13,769 Prbtecting the Nation from Foreign
Terrorist Entry i n+ld )t,hed2U
Reg. 8977 (Jan. 27, 201 %hich barred the entry into the
United States of nationals of seven predominantly Muslim
countries for a 9aday period. On February 7, 2017,

Rt8d Per'sz’ e s

Plaintiffs International Refugee Assistance Project

(“1 RAP" ), HI AS, Il nc., and sev
“he | RAP Plaintiffs”), filed
alleging that EG1 violated the Establishment Clause of

the First Amendment{).S. Const. amend.,; the equal
protection component of the Due Process Clause of the
Fifth AmendmentlJ.S. Const. amend.;\the Immigration

and Nationali 8 YSQA &8 110d1537NA" ) ,
(2012) the Religious Freedom Restoration A2, U.S.C.

88 2000bbto 2000bb4 (2012) the Refugee Act8

U.S.C. 88 15241524 (2012) and the Administrative
Procedur e ABU.B.C.88783P0a(2012)

On March 6, 2017, after EQ was enjoined by other
federal courts, President Trump issugdecutive Order
13, 7 8 62 "(Whieh®ears the same title as-HCand
was schedled to go into effect and supplant EDon
March 16, 2017.82 Fed. Reg. 13209 (Mar. 9, 2017)
Section 2(c) of EG2 suspended for 90 days the entry into
the Unted States of nationals of Iran, Libya, Somalia,
Sudan, Syria, and Yemen. On March 10, 2017, the IRAP
Plaintiffs amended their Complaint to seek the
invalidation of EG-2, alleging the same causes of action
pleaded in their original Complaint. The IRAP Rl#is
also filed a motion for a preliminary injunction against the
enforcement of E@, on Establishment Clause and INA
grounds. On March 15, 2017, this Court enjoined
enforcement of Section 2(c) after finding that the IRAP
Plaintiffs were likely to sucaa on their claim that E
violated the Establishment Clausel nt 6 |
Assistance Project v. Trumpl“ R A I, 241 F.Supp.3d
539 (D.Md.2017) This Court’'s Order
to and in substantial part affrmed by the Unitgthtes
CouM 6fsAppledi’ foP e Fourt!® Circudt, i sittirgl bane
I nt 6l Refugee AssiBRAPRS8SE
F.3d 554 (4th Cir. 2017)n light of the expiration of E©

Refug

Pr oj

2, the Fourth Circuit’edasj udgm
moot by the United States Supreme Colirt. u mp v . I n
Réfugae AskiBtéhee'Projetfoelel4zsmi_gsatian an
- -SCt.— — +—— £.Ed.2d - - - 2017 WL 4518553

(Oct. 10, 2017)

*2 On September 24, 2017, President Trump issued
Presidential Proclamation 9645 entitled “En
Vetting Capabilities and Processes for Detecting
Attempted Entry Into the United States by Terrorists or

Other PublieSaf et y Threats” (“Procl

will bar indefinitely theentry into the United States of
some or all nationals of Iran, Libya, Somalia, Syria,
Yemen, Chad, North Korea, and Venezu8a.Fed. Reg.

( " E O
On October 3, 2017, Iranian Alliances Across Borders

(“1"AAB”) and ®Doc ®ll laegattii Félsy 1
Plaintiffs”) filed a Compl ain
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the Proclamation violates the INA, the Establishment
Clause, the Free SpeechaGse of the First Amendment,
and the equal protection and procedural due process
components of the Due Process Clause of the Fifth
Amendment. On October 5, 2017, the IRAP Plaintiffs,
now consisting of IRAP, HIAS, Middle East Studies
Associ at i on raltAmerESD AASspcjationA of
New Yor k (“ AAANMNeicgan Meltlkans n
Association (“YAMA” ) 55 Janehn
Doe No. 2, Muhammed Meteab, Mohamad Mashta,
Grannaz Amirjamshidi, Fakhri Ziaolhagh, Shapour
Shirani, and Afsaneh Khazaeli, filedSecond Amended
Complaint in which they repeated their prior causes of
action and extended them to the Proclamation, added a
second claim under the INA alleging that the
Proclamati on exceeded the
and added a claim that tHeroclamation violated the
procedural due process protections of the Fifth
Amendment. On October 6, 2017, in a separate case,
Eblal Zakzok, Sumaya Hamadmad, Fahed Mugbil, John
Doe No. 1, and Jane Does N6-32 (col | ect i
Zakzok Pl ai nCompfaihtsstatjng dausés eofd
action under the Establishment Clause, the INA, and the
APA. On October 12, 2017, the IAAB Plaintiffs amended
their Complaint to add the
(“1' SF” ), an affiliate of
Maryland Cdlege Park, as a Plaintiff. The IAAB
Plaintiffs subsequently filed a Motion for Leave, which
the Court has since granted, seeking to file declarations
from representatives of ISF in support of the Motion for a
Preliminary Injunction.

Each of these threseparate cases name some or all of the
following as Defendants: President Trump; the U.S.
Department of Homeland Security; the U.S. Department
of State; Elaine C. Duke, Acting Secretary of Homeland
Security; Rex W. Tillerson, Secretary of State; Dan Coats,
Director of National Intelligence; Jefferson Beauregard
Sessions, lll, Attorney General; Kevin K. McAleenan,
Acting Commissioner of U.S. Customs and Border
Protection; James McCament, Acting Director of U.S.
Citizenship and Immigration Servicell of the Plaintiffs
seek injunctive and declaratory relief.

On October 6, 2017, the IRAP Plaintiffs filed a Motion
for a Preliminary Injunction in which they ask this Court
to enjoin the Proclamation in its entirety before it takes
effect. The IAAB and Zakzok IRintiffs have also each
filed a Motion for a Preliminary Injunction and have
joined in the arguments of the IRAP Plaintiffs.
Defendants filed a consolidated brief in opposition to the
Motions on October 12, 2017, and Plaintiffs filed separate
reply briefs on October 14, 2017. The Court held a
hearing on the Motion on October 16, 2017. With the
matter fully briefed and argued, the Court now issues its

findings of fact and conclusions of law.

FINDINGS OF FACT

ublic Statements

i Bh December 7, 201% ntH@ne%dentlal candidate
Donald J. Tr ump posted a “S
Musl im | mmigration” on his cé
he “cal [ ed] for a tot al an
Muslims entering the United States until our
represehati ves can figure out w h

Record (,“J.R."g)1 85. Tr p. . p
PractfEPttRac '8 Hﬁa%%y?‘“irﬁgﬁh
very important policy statement on the extraordinary

influx of hatred & danger coming into owountry. We

mu st vigilant!” J.R. 209.
VWIth (;l\{w1 Trump stated his
and ' that'® he United States

b €
h

%o spread all through the country that [Islam] is a religion
of p e &/.c286557. Then, in a March 22, 2016 Fox

Business interview, Ir eiterated his call for a ban o

M&s}gﬂb|mm|g{at|onga}%jsser(i[nqﬁﬁtat his c‘a! Por t egbanpfI on
Ih gotten suppor
probl ems with the Mtpmblemsns, al
with Muslims coming into the

In a May 11, 2016 appearance ©On the RecordTrump

stated that he would ask former New York City Mayor
Rudol ph W, Giuliani to | ead
Muslim ban or t empor‘éirays ktan,
somet hi ng, and that he had
are telling me you are so right. ... [T]here is something
going on that we have to get
In a June 13, 2016 speech, Tr
to control theamount of future immigration into this
country to prevent large pockets of radicalization from
forming inside America,?’”
United States permanently admits more than 100,000
immigrants from the Middle East, and many more from
Muss i m countries outside the

not |

M

In a July 24, 2016 interview ddeet the Pressoon after

he accepted the Republican nomination, Trump was asked
about the “Muslim ban.” J.R.

i mmi gration shouludpéreddd " mme:
any nation that has been compromised by terrorism until

such time as proven vetting mechanisms have been put in

pl ace.” J. R. 219. Wh e n que
formul ati on was a “roll back”

for a “Musl i i baqr, €edl,r usntpat i |
t hink it s a roll back. I n f



expansi on. " m |
explained that “[ pl eopl e
wor d Mus!l i m,"” SO he was i
instead of Mu s | ildnDdring the October 9, 2016

Presidential Debate, when asked by the moderator about

ooking now

hi s proposed “Musl im
“Musl im ban” had “morphed i
certain areas of the worl d.

On December 212016, when asked whether a recent
attack in Germany affected his proposed Muslim ban,
PresidertEl ect Trump replied,
al ong, |l " ve proven to be ri
a written statement about the events, he lamented the
atack on people “prepared
holiday” by “I1SI'S and
continually slaughter Christians in their communities and
pl aces of worship as part

II. Executive Order 13,769

On January 27, 2017, a week after his inauguration,
President Trump issued EO in which, pursuant t@
U.S.C. § 1182(f)the President suspended for 90 days the
entry irno the United States of immigrant and
nonimmigrants who were nationals of Iraq, Iran, Libya,
Sudan, Somalia, Syria, and Yemen, based on his finding
t hat such entry was “detri
Uni t ed Sl 83(®.£ach oftheSe coungibas a
predominantly Muslim population, including Iraq, Iran,
and Yemen, which are more than 99 percent Muslim. The
provision all owed
basi s” when such an
i nt er ek§3(g). EGR @lso rguired changes to the
refugee screening process
made by individuals on the basis of religicamsed
persecution, provided that the religion of the individual is
a mi nority religion i n
nat i oreE@l 8 5().. It"further provided that during
this 90-day period, the Secretary of Homeland Security,

in consultation with the Secretary of State and the
Director of National I ntell
a review process bedeemmnéng
t he information needed

whether an individual from that country applying for a
“vi sa, admi ssi on, or other
publics af ety threat,” the
that do not provid adequate information of this nature,
and a consultation process to request such information
from those countries. EQ § 3(aj(d). At the end of this
review process, the Secretary of Homeland Security was
required to “submit tintriest h e
recommended for inclusion on a Presidential
proclamation that would prohibit entry of foreign

o Mayor IGliani apgearedboa Fox Néwk and as5erted thit.

national$ e.r from tcauntrieg that "do Hat Rrovide the . H

weirnef ossanat p veat-IrS@@)ap s e di.s’e dEQ h e

nstead “tal king territory
*4 When preparing to sign EQ, President Trump

remar ked,i s“ Tthh e ‘“Protection C

ban, "Fohei genxpTarimaerdi st hatnt t Weinto

khowamwhextt r elmat v entetainrsg "f r D.mR.
PresidenRTrump Stdted in an interview on the Christian
Broadcasting Network that EQ would give preference

in refugee applications to Christians. Referring to Syria,
President Trump stated that *

“ Yoould céme tmmwbutnfi you wdreaanCéristiar it was almost

gmposd4i0Be coraescti t'Uadi Bn 248t
unfair.?” J. R. ter2HDA . wasTisseed, d a y
President ump assueet reporterk that irGphementationnad s

ot heBO-11| svlaami“avot eirmor ost s vémhohi c

have a very, very strict ba

n
2
President Trumgold him he wanted a Muslim ban and

asked Giuliani to “[s]how me
l egal l y.” J. R. 247 . Giuliani,
proposed t hat t he action be
religion ... the areas of the world that create danger f

us,” specificall y sif substatiaZls wh €

evidence that people are sending terrorists into our
country.-248.J3 . R. 247

EO-1 prompted several legal challenges, including an
rgidhtfied in thed Unitedd States Dibtrict’ Gogrtt for the f t
Wesern District of Washington based on the Due
Process, Establishment, and Equal Protection Clauses of
the Constitution that resulted in a nationwide temporary

f eby-case x cepdd tomM&i ndhgaord@rse(“TRO") s
e X ¢ e p t dgdinBt seVélSsections 6f EDIS&ece.g Washingtenhva |

Trump C170141JLR, 2017 WL 462040 (W.D. Wash.

‘Féb03, 2017) OnrFébtuarg € 2017 thel \gnked Stftds a i ms
Court of Appeals for the Ninth Circuit, construing the

order as a preliminary injunction, upheld the entry of the

t higjunctiorn Washirigtdnuva Trumps47 F.3dulnst, riyes o f

66 (9th Cir. 2017) Although it did not reach the
Establishment Clause claim, the Ninth Circuit noted that

t he asserted cl aiegatriaomsed 4
prgederet dd DNET hni WR6 a iR atic®intsit ¢
1w68 tOR Febraary 1% PO1E We WnRed States District

f r o @ourtafdrythe CEQsterh t Diswict of t Vixgini@ Jo8n@ Sas

likelihood of.success on the.merits of an Establishment .
Ohag@se edlaimt and - issued San Nigjlinctiéh &g&irsstu r i t

g e n e énfoiicdment of 0Skectioh 3(c)i & ED &fto Viginian t r i e ¢

residents or students enrolled a Virginia state educational
institution. Aziz v. Trump234 F.Supp.3d 724, 739 (E.D.
Va. 2017)

In Resprisé @ ehe tinjundtions hgibst -ADPresiclent
Trump maintained at a February 16, 2017 news
conference that E€1 was lawful but that a new Order
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would be issued. J.R. 9&tephen Miller, Senior Policy offenses and a naturalized U.S. citizen who came to the
Advisor to the President, described the changes being United States from Somalia as a child refugee and had

mad e to t he Order as “ mdseeh Iconvictau i oh a mlot to eletdénate a ddmb at a

di fferences,” emphasi zing t Ghisgtmag tteelighting aecsemany. B8l 1{h) It dddswotar e s
going to be in effect.” J .identify aBylirBtanced\df individualsiubiaicanee frofmrirans s
Secretary Sem Spi cer stated that Lijyd, ]Shdan, Bwrid, rorc Yeméneesgaging inttdrrerist

[ second] executive order r eactiymthe bnéed Statene” and descri bed
EO-1 as a | egal exercise of the President’s power “to
suspend immigration.” J.R. Lk&EO-11HOR.instiActed thd Sedretaby rouHomejandl 2
2017, Trump’' s St at ement oSecuityPin eonseltation with the $karstdryi ainState and

Immigration remained on his campaign website. J.R. 207.  the DNI, to conduct a worldwide review to determine
whether additional information from foreign governments
was needed to enable the United States to determine
whether a foreign national applying for \ésa or for

[ll. Executive Order 13,780 admission was a security or public safety threat. The
On March 6, 2017, President Trump issued-£Qvhich Secretary of Homeland Security was then required to
was scheduled to go into effect and supplant-E@n submit a report within 20 days providing the results of the
March 16, 2017. Section 2(c) of ED reiteated the 90 review, including listing countries that do not provide

day ban on entry into the United States of nationals of adequate information na identifying the needed
Iran, Libya, Somalia, Sudan, Syria, and Yemen, but information. The Secretary of State was then required to

removed lIraq from the list. EQ applied only to request that the listed countries begin providing the
individuals outside the United States who did not have a  needed information within 50 days. At the end of the 50

valid visa as of the issuanc# EO-1 and who had not day period, the Secretary of Homeland Security was to
obtained one prior to the effective date of £0In “ s u bornthetPresident a list of countries recommended

addition, the travel ban expressly exempted lawful  for inclusion in a Presidential proclamation that would

permanent residents (“LPRSs pbhibit éntryd bf agpropriat@ &dtegories rof forigni n g

under a passport issued by a country not on the banned nationals of countries that have not provided the

list, asylees, andefugees already admitted to the United  information requested until they do so or untile th

States, and it provided a list of specific scenarios under  Secretary of Homeland Security certifies that the country

which a caséy-case waiver could be granted. has an adequate plan to do so, or has adequately shared
information throug8® 2(M.tTheer me

To justify its restrictions on entry by nationals of the  Secretary of Homeland Security could also identify other

listed countries, E€ st at ed t hamnthese he coudriesfor bthePréstictiors limitations that would be

countries present hei ght engppropribth r eat s” because each

country i s “a state sponsor of terrori sm, has been

significantly compromised by terrorist organizations, or The same day that EQ was issued, Attorney General

contains active —2c% Id) I(diticgt z Jeflefson. B. Sessions, Il and Secretary of Homeland

information from the State DepartntenCsuntry Reports Security John F. Kelly submitted a letter to the President

on Terrorism 2015. EO-2 stated that, as a result, the recommending a temporary suspension on the ¢éotthe

governments of the listed countries were less willing or  United States of nationals of certain countries so as to

able to provide necessary information for the visa or facilitate a review of security risks in the immigration

refugee vetting process, such that there was a heightened system. Upon the issuance of EX) Secretary of State

chance thatindividuals from these countries would be Re x Tillerson described it

“terrorist operati28é(d). EG2 sy BuerythdhingZodrhationddcE® i ty. ” J. R. 11F¢

therefore concluded that the risk of admitting individuals 7, 2017 interview, Secretary of Homeland Security Kelly

from these countries was “ Usded & phe Odr wasmat & Miislinbba® tutiisseadt h e

United States was rmalmdecibidhe “iwvasr &lofcue®@dhn ®n countries Wi

making procedur es”-2 8 h(b)it t hperiorc etdrua e&l, .” BQt noted that t

(. EO-2 disavowed that E€L was motivated by withquestionabl e vetting proce

religious animus. Mus!|lim countries and not al/l
J.R. 150. Other White House officials, noting that20 s

*> EO2 also stated that “ Si prévieions2were lempordry staletl that the banf might be

persons born abroad have been convicted of terrerism  extended past 90 days and to &ddal countries. J.R.
related crimesn t he United States” 118nd referenced two
Iragi refugees who were convicted of terrorisefated
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IV. Litigation on EO12

On March 10, 2017, the IRAP Plaintiffs amended their
Complaint to seek the invalidation of ER alleging the
same causes of action pleaded in their original Complaint.
The IRAP Plaintiffs also filed anotion for a preliminary
injunction against the enforcement of EX on
Establishment Clause and INA grounds. On March 15,
2017, this Court enjoined enforcement of Section 2(c)
after finding that the IRAP Plaintiffs were likely to
succeed on their claim d@h EG-2 violated the
Establishment ClauséRAP, 241 F.Supp.3d at 566. The
same day, the United States District Court for the District
of Hawaii issued a TRO, later converted to a preliminary
injunction, barring enforcement of Sections 2 and 6 of
EO-2. Hawaii v. Trump 241 F.Supp.3d 1119, 1140 (D.
Haw. 2017)

*This Court’s Order was
part affirmed by the Fourth Circuit on May 25, 2017.
IRAP, 857 F.3d 554, 606 (4th Cir. 201(&n banc). In so
ruling, the Fourth Circuit described E® as one that
“drips wi t h religious
di scr i mildh att 578 nAftér finding that an
individual plaintiff had standing to challenge the ban and
concluding that upon a
behind” a proffered
action, the court applie standard Establishment Clause

showi
“f aci aldniayRle 2017President Teump delieesied a speedh anr tF

enforcement against only foreign nationals who lack a
credible claim of a bona fide relationship with a person or
organization within the United Statdd. at 2087

in light of the expiration of EQ2, the Supreme Court
requested supplemental briefing on whether the case
relating to EG2 is now moot.Trump v. IRAPNo. 16
1436,—- - 4Y.S.— - ——S.Ct.— - —— EkEd.2d— - ~ —
2017 WL 2405595 (Sept. 25, 2017pn October 10,
2017, after that supplemental briefing, the Supreme Court
vacated the judgment of the Fourth Circuit with
instructions to dismiss as moot the challenge to-EO
The Supreme Court expressed no opinion on the merits.
Trump v. IRAPNo. 161436,— -U-S.— - —— S.Ct.— —

— — —I|=Ed.2d- — +2017 WL4518553 (Oct. 10, 2017)

V. Public Statements Since EQ2

a p pAta Maech 161 2017 aayd Prasident STurbpsréparted to a |

the audience that EQ had been enjoined and described

it as a watered down versi o

been “tail or [inerdspohse toypriod legaly er s
i n thallenges.al.R.c683,3 . athei neunsp,h a sainzded t he

go back to the first one and go all the way, which is what

I wanted to do in the first p

ng of bad faith it could “Ilo

Riyadh, Saudi Arabia to Arab and Muslim leaders as part

analysis to conclude that because 20 “cannot ofbet he Arab | sl amic Ameri can
divorced from the cohesive narrative linking it to the representative of the Americ
animus that inspired it ... the reasonable observer would message of friendship and ho
likely conclude that [E©2 ' s ] pri mary pubugosxeuf soneod that “the natio
exclude prsons from the United States on the basis of wait for American power to ci
their r el ilgAPo85%F.30 atl58659682, but instead “have to decide w
601 for t hemselsyvas.n't Trumpbés ful

Meanwhile, the Ninth Circuit affirmed in substantial part
the preliminary injunction ordered by the District of
Hawaii on the grounds that E@ exceeded the
President’s authority
did not contain a sufficient finding of detrimental interest
as required by the statute and that it violated th& INs
prohibition on nationalitbased discrimination in the
issuance of immigrant visaslawaii v. Trump 859 F.3d
741, 774, 779 (9th Cir. 2017he Government sought
review of both the Fourth Circuit and Ninth Circuit
decisions by the United States Supreme Court, which
consolidated the cases for argumefitr u mp v .
Refugee Assistance Projeahd Trump v. Hawaii — — —
U.S.— - +137 S.Ct. 2080, 2086, 198 L.Ed.2d 643 (2017)
(granting writ of certiorari). Pending resolution of those
appeal s, the Supreme Court
request to stay the injutians of EG-2 in their entirety,

but ordered a partial stay of the injunctions to permit their

under

Saudi Arabia on global terrorismiVash. Post (May 21,

2017) , https://goo. gl /viJRg2.
confront?” t he “crisis of I s
Il sl amists and | slldmic terror
the | NA, primarily in that

*7 In a June 3, 2017 tweet, President Trump emphasized

the “need t ontbengdmatrotugwi,di laan
“We need the Travel Ban as an
662. In a series of tweets on June 5, 2017 referencing the

court decisions relating to EQ and EG2, President
Trump stated, “Itlhe | awyers
whatever they want, but | am calling it what we need and
whtadl it is, a TRAVEL BAN!" J.
“[t]lhe Justice Dept. shoul d }

Travel Ban, not the watered down, politically correct
version they submitted to [th& upr eme Cour t ],
adleclsielled hehd uG&bveenmbDemptard mer
hearing of the watered down Travel Ban before the

Supreme Cout-& s eek much t mwuTheher v e
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following day, White House Press Secretary Sean Spicer criteria for which include whether the country is a known

stated that PresidentTr ump’' s t weet s @ potentihl terroriét gafe haven, whether it is a participant
“considered official st at e nirethd isa WgivertPhogramp ané whetdite regularho f t h
United States.” J.R. 667. refuses to accept its nationals subject to final orders of

removal from the United States.
In an August 17, 2017 tweet, Trump endorsed what
appears to be an apocryphal story involving General John  According to the Proclamation, pursuant to the process set

J. Pershing and a purported massacre aoflivhs with forth in EG-2, nearly 200 countries were evaluated based
bull ets di pped i n a pi g’ s onhbhesecrieria. Gf thesepdnationy wepe doarl ltoebe t o
“[s]tudy what Gener al Per shYinmgadequadied tacmdt 8rlr avreir et § owh
caught. There was no more Radical Islamic Terror for 35 so. In accordance with Section 2(d) of B those
years!” J.R. 679. I n a Sept satdnewerelglven 5@ @ays7to brimgetteeir inforPatiens i d e
Trump againinsistt t hat “the travel shaing practite® into fcamplibhee with dJnited States
States should be far larger, tougher and more spémific expectations.At the end of that 5@lay period, eight

stupidly, that would not b e copniriesi were daelmingd t@ lmvercentnued Tnadéquae. 7
informationsharing practices: Chad, Iran, Iraq, Libya,
North Korea, Syria, Venezuela, and Yemen. In a
September 15, 2017 report t o

VI. Presidential Proclamation 9645 Repot " ) , the Acting Secretary
On September 24, 2017, President Trungsued recommended that entry restrictions be imposed on all of
Presidential Proclamation 9645 which immediately those countries with the exception of Irag. Although
supplanted EE@ as to foreign nationals who lack a Somal i a’ s -shannf practicestwere found to be

credible claim of a bona fide relationship with a person or  adequate, the Acting Secretary of Homela8dcurity
organization within the United States, and which is slated recommended that Somalia also be subjected to entry
to go ino effect on October 18, 2017 for all other restrictions.

individuals covered by its terms. The Proclamation stated

that in a July 9, 2017 report issued pursuant to the *8 As a resul t, the Procl amat.
requirements of EE, the Secretary of Homeland measures set forth in this proclamation, the immigrant and
Security, in consultation with the Secretary of Stael noni mmi grant entry into the |
the DNI, had selected baseline criteria for assessing the from Chad, Iran, Libya, North Korea, Somalia, Syria,
sufficiency of the information provided by foreign Venezuel a, and Yemen (the “
governments to permit the United States to confimthe “ woul d be detri ment al to t he
identities of individuals seeking to enter the countryand St at es . ” Procl . pmbl . Speci
make a security assessmeboat them. suspends the entry of all immigrants from seven ef th

eight Designated Countries, excepting only Venezuela.
Three categories of information were identified. The firist The ban on entry by noni mmig
is “i-mdemagement i nfor mat i o withanar@vwenban impoded dh coufitiies with mitigating
information necessary to confirm that individuals are who  circumstances such as a willingness to play a substantial
they claim to be. Criteria for assessing the sufficiency of  role in combatting terrorism.r8cl. § 1(h)(iii).
information povided include whether a foreign
government employs electronic passports embedded with  As to specific countries previously subject to B0 s
data on the holder’ s i den travélBan, the Peoplamation suspelds dntirel9 the erfirg o | € r
passports, and provides other identiéated information Iranian nationals on both immigrant and nonimmigrant
not contained in passports. The second category is visas, with an exception for individuals traveling on
“ n analisecurity and pubks af et 'y i nf or mat hodimmidgrant! setl kadted Mty ( “ F” and “ M)
to whether individuals seeking to enter the United States v i si t or (“J”) visas. However
pose a national security or public safety risk, the criteria  and J visas are to be subjected to enhanced screening and
for which include whether a foreign government provides  vetting. As justification, the Proclamation asserts that Iran
information on known or spected terrorists and is a source of significant terrorist threatnd a designated
individual s’ criminal hi st ostate §pdnsor df ferfofisth Sand &hatat Mallsl adequatelyord 1
passports and national identity documents, or impedes the cooperate with the United States to identify security risks,
transfer of information about passengers and crew has at least one unspecified national security risk factor,
traveling to the United States. The third category is  and refuses to accept its nationals slated for depantati
“nat i ontaland publcuaf et y risk assessment b ”
relating to risk indicators about the country itself, the  The Proclamation suspends entry of all Libyan nationals
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as immigrants, as well as entry of nonimmigrants using

of immigrants is not suspended. Limitations on the entry

busi nels”s) ,( “tBe2u’r)i,s tor( “bBu s+ n e s of Nénezuetan sationa(s “arB confined to barringryenf

1/B2") Vi sas. These
conclusions that Libya doesonprovide adequate public
safety or terrorisamelated information, has deficiencies in
its identitymanagement protocols, has at least one
unspecified national security risk factor, and does not
reliably accept its nationals slated for deportation.

The entry of nationals from Somalia traveling on
immigrant visas is suspended entirely, and adjudications
for all nonimmigrant visas are to be subjected to
additional scrutiny. According to the Proclamation, these
restrictions are justified by the facts thiagtUnited States
does not recognize the Somali electronic passport,
Somalia has been designated a terrorist safe haven, and
large parts of Somalia are outside the control of the
central government such that its ability to share
information about criminal red terrorist risks is
compromised.

Regarding Syria, the Proclamation suspends entirely the
entry of all Syrian nationals, both immigrants and
nonimmigrants, on the basis that Syria does not cooperate
with the United States in identifying security risks,a
source of significant terrorist threats and has been
designated a state sponsor of terrorism, does not provide
adequate public safety or terroriselated information,

has deficiencies in its identipanagement protocols, and
has at least one unspféed national security risk factor.

The Proclamation suspends entirely the entry of Yemeni
nationals as immigrants, as well as entry of Yemeni
nonimmigrants traveling under-8, B-2, and B-1/B-2
nonimmigrant visas. As justification, the Proclamation
notes that Yemen does not provide adequate public safety
or terrorismrelated information, has deficiencies in its
identity-management protocols, has at least one national
security risk factor, and has a terrorist presence.

As for countries identified forthe first time in the
Proclamation, entry of Chad nationals as immigrants is
suspended entirely, as is entry of nonimmigrants using B
1, B2, or B-1/B2 visas. In support of this
determination, the Proclamation asserts that Chad fails to
provide adequate yblic safety and terrorisielated
information, and that the nation has at least one
unspecified national security risk factor.

*9 All entry of North Korean visa holders, immigrant or
nonimmigrant, is entirely suspended, because North
Korea has reporteglfailed in any way to cooperate or
engage in information sharing with the United States.

Venezuela is the only designated country for which entry

rest r i cspecific gevernmeanteofficiblsaancetieir immmediate faraily

members, who are suspended from traveling to the United
States on Bl, B2, and B1/B-2 visas. All other
Venezuelan nationals are to be subjected to enhanced
screening and vetting procedurest lare not otherwise
banned from entry. The Proclamation reasons that
although Venezuela fails to provide adequate terrerism
related or public safety information, has at least one
unspecified national security risk factor, and does not
reliably receive itsnationals slated for deportation, there
are other, unspecified sources available for verifying the
identities of Venezuelan nationals.

These suspensions apply to foreign nationals of the
Designated Countries who (1) are outside the United
States on the applicable effective date of the
Proclamation; (2) do not have a valid visa as of the
applicable effective date of the Proclamation; and (3) are
not among those entitled to receive a new visa or other
travel document because their visas were revoked or
carceled pursuant to EQ. Excepted from the
suspensions are a number of other individuals, including
LPRs; dual nationals if traveling on a passport issued by a
non-designated country; and foreign nationals who have
been granted asylum status or who havenbaleeady
admitted to the United States as refugees.

In addition to these delineated exceptions, the
Proclamation provides for waivers, to be granted on a
caseby-case basis by either a State Department consular
officer or an official of United States Gtoms and Border
Protection (“CBP"), based
the Secretary of State and the Secretary of Homeland
Security. Any waiver granted by a consular officer would
allow both the issuance of a visa and subsequent entry to
the United Stees on that visa. The Proclamation expressly
provides that waivers may be granted only upon a
showing that (1) denying entry would cause the foreign
national undue hardship, (2) allowing entry would not
pose a national security or public safety threat, €)d
entry would be in the national interest.

The Proclamation charges the Secretary of Homeland
Security, in consultation with the Secretary of State, to
devise a process for determining whether the suspensions
should be continued, terminated, modifiedor
supplemented. At 18@lay intervals, the Secretary of
Homeland Security, after consultation with the Secretary
of State, the Attorney General, the DNI, and any other
appropriate agency heads, is to submit a report and
recommendations to the President whether any such
changes should be made, including whether similar
suspensions should be imposed on additional countries. In



addition, the Secretary of Homeland Security, after
consulting with these same officials, may recommend
modifications to the listof suspended countries at any
time.

*10 As noted, the Proclamation is already in effect as to
foreign nationals currently barred by ED For all other
covered foreign nationals, it becomes effective on
October 18, 2017.

In a joint declaration, 49 forer national security, foreign
policy, and intelligence officials who served in the White
House, Department of State, Department of Homeland
Security, Department of Defense, the Central Intelligence

Agency, the United States Senate, and as ambassadors in

Republican and Democratic Administrations, some of
whom were aware of the available intelligence relating to
potential terrorist threats to the United States as of
January 19, 2017, state
measure, "’ t he
“unprecedented scope.” J.
and Venezuela, the Proclamation blocks over 150 million
people from entering the United States on the basis of
their nationality, despite
has shownthdt coulma s ¢gd bans are |
771. The officials note that the Proclamation has internal
inconsistencies, such as its uneven application to
nonimmigrant visas, which are the most frequently used
visas from the banned nations, and its failtmeblock
individuals from norMuslim majority countries with
“wi ddeolcyu ment ed” probl ems wi
such as Belgium. J.R. 773. On this score, the officials
note that no terrorist acts have been committed on U.S.
soil by nationals of the Dagated Countries in the last 40
years, and that no intelligence as of January 19, 2017
suggested any such potential threat. Nor, the former
officials assert, is there any rationale for the abrupt shift
from individualized vetting to group bans, particljan

light of the fact that the present system of individualized
vetting places the burden of proving identity and
eligibility for travel on the person seeking a visa.

VIl. The Plaintiffs
Plaintiffs, a
Individual Pla nt i f fs”)
Organi zational
harm from the implementation of the Proclamation in the
form of prolonged separation of family members located
in the Designated Countries and stigmatizinguries
arising from the antMuslim animus of the travel ban. Of
the Individual Plaintiffs, nine are U.S. citizens or LPRs
who have an approved visa petition on behalf of an
Iraniartnational parent, child, or sibling, consisting of

nati on
seven

combi
and

Pl aintiffs?”)

IRAP Plaintiffs John Doé&o. 4, Shapour Shirani, Fakhri
Ziaolhagh, and Afsaneh Khazaeli; and IAAB Doe
Plaintiffs Nos. 5. Two Plaintiffs, IAAB Doe Plaintiff
No. 6 and Grannaz Amirjamshidi seek nonimmigrant
visas for their Iraniaimational mother or mothén-law to
visit the Unted States. Four Plaintiffs are U.S. citizens or
LPRs with an approved visa petition for their Syrian
national family members, consisting of Mohamad
Mashta? IRAP Plaintiff Jane Doe No. 2, and Zakzok
Plaintiffs Jane Does No. 2. Zakzok Plaintiff Eblal
Zakzok, an LPR, has submitted an immigrant visa petition
for his Syriamnational daughter but it has not been
approved, and Zakzok Plaintiff Sumaya Hamadmad has a
sister, a Syrian national, who has applied for a
nonimmigrant visa to visit the United States for an
academic project. IRAP Plaintiffs John Doe No. 5 and
Fahed Mugbil are U.S. citizens who have approved
immigrant visa petitions for their Yemenational wife

Plaintiffs, specifically Mohammed Meteab, and IRAP
John Does Nos. 1 and 3, are LPRs of Iranian or Iraqi

debcent wha do hot Have artmeditaeidymimembers fom e v i d ¢
noad of thecDesiguated CoundriesRseeking an immigrant or

nonimmigrant visa.

*11 Of the Opanizational Plaintiffs, three primarily
provide services to clients. IRAP provides legal services
to its clients, displaced persons around the world seeking

ttd comentd ther Unitetl States, tes Help théemmmgyigate the

refugee or immigrant application proces8AS provides

a variety of services to refugees, including assisting their
clients with refugee resettlement in the United States.
AAANY primarily serves the ArabAmerican and Arab
immigrant community in New York City by providing
legal and other servicés its clients.

The remaining Organizational Plaintiffs convene events
on issues relating to the Middle East or advocate on
behalf of their members. MESA consists of over 2,400
graduate students and faculty around the world focused on
the field of Middle Eastern studies. YAMA, a
membership  organization of Yemeni American
merchants, seeks to protect its members from harassment
an@l fto askist thémn With Vintighatioh Sssue$. “ IAAB €
oydned N yodtld tchnps, S edutatichdd eevents, and
intern&tiénal € ¢offereicésa for thebafiah dMspbra,
including inviting prominent scholars from outside the
country to speak at events. ISF is an affiliate of IAAB and
organizes events and fundraisers for its members,
approximately 30 Iranian American students at the
University of Maryland. Additional facts relating to
certain Organizational Plaintiffs are contained in the
Court’'s di s c uSesinfropart |.é.f

standi

t hand mothef, ee§psctivedy. Zakzok Rlaintiffalddee Soe3c u r i t )
Proazid wmatahdn iissa WY uitzenewhe das a pending immigrant visa
R . peftignOfor heE Soméliufidnicée.gThréé cof thehindikidual e a

suf

n



merits of cases brought by &l.residents with a specific
interest in the entry of a foreigner challenging the
application of the immigration laws to that foreign
individual. SeeKerry v. Din — -U:S. - — +~135 S.Ct.
CONCLUSIONS OF LAW 2128, 2131, 213842, 192 L.Ed.2d 183 (2015)
. . - - . . (considering an action brought by a U.S. citizen
In this Motion, Plaintiffs seek a preliminary injunction challenging the denKlntienstf her
based on _their_ claims that tIﬁElrocIa.mation violates (1) v. Mande) 408 U.S. 753, 756, 7685, 92 S.€ 2576, 33
the Immigration and Nationality Act, (2) the ) 44 683 (1972)considering the merits of a claim
Establishment Clause, and (3) the Equal Protection brought by American plaintiffs challenging the denial of a

Clause. visa to a Belgian journalist whom they had invited to
speak in various academic forums in the United States);
seealscSt e el Co. v. Cit,b2B8&iss f or

1. Justiciability 83, 8889, 118 S.Ct. 1003, 140 L.Ed.2d 210 (1998)

Defendants raise several arl(gsutm%tn'tg%t%%?tg?%‘f%l’f%%fsscta%q'aq
are not justiciable. Specifically, they asstmat Plaintiffs t ﬁ ? (ra s r?gl d a d eus tl icoan G)tnSrl] g“ta arrfues’t
lack standing, the claims are not ripe, the claims are favor bef oqr e r oc eAbouiezkav. t ot
barred by the doctrine of consular nonreviewability, and P 9v.

. . Reagan 785 F.2d 1043, 1050 (D.C. Cir. 1986)
the statutory claims are not reviewable under the APA. (“Pr es umaeGoyrt harodidoubts concerning

federal court subject matter jurisdiction Mande| it

would have raised the issue ¢
A. Standing courts have done the san&eeBustamante v. Mukasgy
21 8 4 8 Blarticle 11l of the Constitution limits the 53]_. F.3d 105_9, 1062 (9th_Cir. 200&)0r_15idering an
judicial power of the federalocur t s t o act ua RCUON leyaay@tgdnStatss’mtlzen challenging the denial of _
“Cont r oWU.B.rCensteas. .l § 2, cl..ITo invoke her husband’'s wvisa and holdi
this power, a litigant must have standimtpllingsworth procedural due process right
V. Perry, — — U.S. — — 133 S.Ct. 2652, 2661, 186 ' €garding the r ealendav Sholz t he

- ; ; 845 F.2d 1111, 1114 & n.4 (1st Cir. 19&8yaluating the
L.Ed.2d 768 (2013)A plaintiff establishes standing by i ,
demonstrating (1) a “conecr eMeus of§ gaimbropght;by geholars jand %e&d.ers W ur
that is “actual or i mmi nen textendeq ipvatios tp g joreigninational ghallengigg the v o

challenged conduct,” (33 an®naqgieEvsa).y (o be redressed by
favorabl e | uld;iCoveraht Matia ofiSE€i, on ; ” , .
LLC v. City of N. Charlestqrd93 F.3d 421, 428 (4th Cir. *12 The United States Court of Appeals for the District of

2007) For claims involving a statutory cause ofiat a Columbia Circuit has found that U.S. citizens and
plaintiff must also have i niegdensdhave standing fo challgnag thedenialipfvisas foy, o
of interests pr ot elcetxenta rbky ItrdREIGURIS i whose gny to the United States they have

Inc. v. Static Control Components, Ine. — U.S. — — - — an interestSeeAbourezk 785 F.2d at 105(finding that
134S.Ct. 1377. 1388. 188 L.Ed.2d’ 392 (20189andin’g U.S. citizens and residents had standing to challenge the
must be established for each claiaimlerChrysler denial of visas to foreigners whom thégd invited to
Corp. v. Cunp547 U.S. 332, 352, 126 S.Ct. 1854, 164 . attend meetings or address
L.Ed.2d 589 (2006)The presence abne plaintiff with States);Legal Assistance for Vietnamese Asylum Seekers

V. Depdt of State, ,BlobF&au of

standing renders a claim justiciabBostic v. Schaefer, )
760 F.3d 352, 3701 (4th Cir. 2014) 469, 471 (D.CCir. 1995) vacated on other ground§19

U.S. 1, 117 S.Ct. 378, 136 L.Ed.2d 1 (1998)AVAS ) .

In LAVAS, the court held that U.S. resident sponsors had
standing to assert t hat t he
process visa agipations of Viethamese citizens in Hong

1. Immigration and Nationality Act Kong violated one of the same provisions at issue I&re,
U.S.C. § 1152 based on the cognizable injury of
The various Individual Plaintiffs assestanding based on prolonged “separation of i mm

the allegation that they are harmed by the prolonged r esul ti ng fr om tifagion®tand7e Depa
separation from close family members who are unable to And in a related case, the Ninth Circuit held that an

travel to the United States under the terms of the individual plaintiff had standing to challenge EDwhere
Proclamation. The Supreme Court has reviewed the t he pl ai n-in-lai Was a Syrao hakiopal with a
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pending immigration visa application, because the
“prol onged separation”

injury-in-fact. Hawaii, 859 F.3d at 763

[l [BlHere, several Individual Plaintiffs, specifically IRAP
Plaintiffs John Doe No. 4, John Doe No. 5, Jane Doe No.
2, Shapour Shirani, and Fakhri Ziaolhagh; IAAB
Plaintiffs Doe Plaintiff No. 1, Doe PlaintifiNo. 3, Doe
Plaintiff No. 4, and Doe Plaintiff. No. 5; and Zakzok
Plaintiffs Eblal Zakzok, John Doe No. 1, and Jane Doe
No. 2 have standing to assert their claims that the
Proclamation violates the INA. Each of these Plaintiffs
are U.S. citizens or lawfulggmanent residents who have
immediate family members who are nationals of the
Designated Countries and currently in the process of
securing a visa to come to the United States as
immigrants. As one illustrative example, John Doe No. 4
is a U.S. citizen whee wife is an Iranian national seeking
an immigrant visa to join him in the United States. Other
Plaintiffs, including IRAP Plaintiff Grannaz
Amirjamshidi, IAAB Plaintiff Doe Plaintiff No. 6, and
Zakzok Plaintiff Sumaya Hamadmad have standing as
U.S. citizns who are separated from close family
members who are nationals of Designated Countries
seeking nonimmigrant visas to travel to the United States.
The Procl amation’ s
immigrant and nonimmigrant visas for nationals of the
Designated Countries has imposed an actual, imminent
injury on these Plaintiffs by prolonging their separation
from their family membersSeeLAVAS 45 F.3d at 471
Hawaii, 859 F.3d at 763 Because a
that is “real and i mrReeddsat e
of the Earth, Inc. v Gaston Copper RecygliCorp, 204

F.3d 149, 160 (4th Cir. 2000}t is not necessary that the
family member ' s visa appli
Where the Proclamation halts issuance of visas to
nationals of the Designated Countries indefinitely, the
threat is quite real.

This injury is “fairly trac
in that the implementation of the travel ban imposed by
the Proclamation would cause the prolonged separation,
and an injunction against the Proclamation would likely
redress that injurySeeHollingsworth 133 S.Ct. at 2661

The Court therefore finds that these Individual Plaintiffs
have standing to assert the claim that the Proclamation
violates the INA.

91 [10] IThe QOrganizational Plaintiffs assert standing for
the INA claim in their own right and on behalf of their
members. For amr gani zati on’s cl ai
Court conducts the same inquiry as in the case of an
individual. Lane v. Holder 703 F.3d 668, 674 (4th Cir.
2012) An organization suffers an injuig-fact when
defendant ' s actions i mpede

mi s s iLam& 703 F.3d at 674see alsdHavens Realty

f r o mCofp.exrColean@s5tUiSt 363, 3¥9, 102 S.&t.1u¥14,i7lc i e n

L.Ed.2d 214 (1982 “ Such <concrete and
injury t o t he or-gwtn itrea t i on
consequent dr ain on t-he or g
constitutes far more than simply a setback to the
organiat i on’ s abstract soci al i
injury to an organization generally does not arise from a
decision to expend resources on member education or
litigation in response to legislatioBeeLang 703 F.3d at

675

*13 ?IHere, several organizations have asserted sufficient
injury to their proprietary and organizational interests to
constitute an injunn-fact for standing purposes. Bot
MESA and IAAB argue that the Proclamation will disrupt
upcoming conferences and events in the United States by
preventing individuals from the Designated Countries
from attending. Specifically, the Proclamation would bar
scholars from some of the Desige@ Countries from
MESA’ s annual meeting in
prospective attendee from Iran, which would harm MESA
financially because approxi ma
is derived from the annual meeting. The inability of
scholars to travel to thennual meeting would also hinder

No v

i ndef i nithe exchéngenof ideas ambriy scholars and hus edversayf

i mpact MESA’ s mission of “fo
understanding of t he -3Mi ddI e
Likewise, the Proclamation will prevent Iranian nationals

fromat ending | AAB's I nternatior

“t hr elenidn Diasporaascheduled]far Apyil 2018 in New York,

at whighn scholags,p siuddnts, s jpuenalists, ranjsts, and
community leaders gather to exchange ideas on issues
affecting the worldwide Iranian community. \Afte
approximately hadf bfrthe andtgd spbagers tbretinis esent.
typically come from Iran, the inability of Iranian nationals

to travel to the Uni ted St a
mi ssi on of “address[ing] i ss
Di aspora c¢ommuAffifly, |AAB Klbtar azz
relim.| laj.” Ext 4, ECKk eNoc B&a |Altheugly ¢hd pr ac
Proclamation excepts Iranian nationals traveling on a
student (F and M) or exchange visitor (J) visa, such visas
typically are for individuals enrolling in an academic or
vocational progam or in a specific exchange visitor
program such as an au pair, summer camp, or summer

work travel program.See 22 C.F.R. 88 41.641.62
(2017) u. s. Dep’'t of State,
402.5-5-402.56. Attendees at educational, professional,
or business conferences would generally use-h Bsa,
which is now unavailable to Iranian nationaSee 9
froreignf Affagst Mamudl 8 A0g-5(B)(b) i{stating that one

of the permitted activiiesona®B v i s a itipatet o
in scientific, educational, professional, or business
¢tanventions, conferences, (
Priog!| amdtbiromis dalosocarnpyacost | RA

9 F

p
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its Syriarnational employees back to the United States to
participate in its annual, wedkng strategic planning and

training retreat at its headquarters in New York, which
would adversely i mpact

These injuries are
Defenders of Wildlife504 U.S. 555, 561, 112 S.Ct. 2130,
119 L.Ed.2d 351 (1992MESA has described at least one
specific individual from Iran who would attend the MESA
annual meeting and whose fees would have to be
refunded if he cannot attend, and IRARs referenced a
specific employee who cannot receive thepé@rson
training and participate in strategic planning at its annual
retreat. Even without identifying specific individuals who
will definitely be barred from entry into the United States
to attem its events, IAAB has alleged that the
Proclamation presently constrains their efforts to recruit
attendees for their upcoming meetings and conferences
and to secure their arrival in time for the events.
CfHawaii 859 F.3d at 766(finding that Hawaii had
standing based on its interest in students attending the
University of Hawaii). Thus, the Proclamation would
injure MESA, IAAB, and IRAP by impeding their efforts

to accomplish their missionsnd by disrupting their
ability to raise money, train staff, and convene programs
designed to foster the free flow of ideas on topics of
significance to
703 F.3d at 674

[IBIMESA, IAAB, and IRAP also fall within the zone of
interests protected by the
t o f osyand public undestanding of the Middle
East,” -3J2,R.andd3 1l AAB i s
issues affecting the Iranian Diaspora Community,
Kharazzi Aff. 1 17, these organizations necessarily
engage in collaboration and exchange with foreign
nationds who visit the United States. Accordingly, they
necessarily have a substantial interest in the effective
operation of the INA, particularly its provisions for
admitting foreign scholars and other foreign nationals to
the United States as nonimmigrantsattend educational
conferencesSee, e.9.9 Foreign Affairs Manual § 402:2
5(B)(5). Likewise, as an organization focused on refugee
resettlement, IRAP has a need to engage fonmeégional
employees familiar with parts of the world with refugee
populatios and periodically to have those employees
travel to and from the United States for planning,
direction, and training. It, too, has an ongoing interest in
operation of the | NA'sSeeoni
9 Foreign Affairs Manual § 402-8(B)(3) (dating that
one of the permitted activitesonaB vi sa i s
with business associates”)
depend on the entry of foreign nationals into the United
States under the INA, MESA, IAAB, and IRAP are within
the zone of inteest of the lawSeeAbourezk 785 F.2d at

I R A P previsionpfethe éNtA). o n s

105651 (finding that organizations that invited foreign
nationals to the United States to speak at a rally had a
cognizable stake in the Governmiers | nt er pr et at
and mission.

lujart v. “ me The Court alsopfieds thdt thesé ovganizdtional injuries are

fairly traceable to Defendani
redressed by a favorable decision because the
Proclamation imposes an entry ban on nat®riiam the
Designated Countries who would otherwise be able to

apply for visas to enter the United States and participate

in the organizational eventSeeHollingsworth 133 S.Ct.

at 2661 Therefore, the Court finds that MESA, IAAB,

and IRAP each have standing to challenge the
Proclamation as a violation of the INA.

*14 D4 [SFinally, several orgamations can assert
standing as representatives of their members. To establish
associational standing, an organization must establish that

(1) its members would have standing to sue in their own
right; (2) “the interests it
the organization’'s purpose’”;
asserted nor the relief requested requires the participation

of i ndi vidual me mb eHurg v.i n t
Washington State Apple Adv&t mm@32 U.S. 333,

343, 97 S.Ct. 2434, 53 L.Ed.2d 383 (197Zyjan, 504

t h eSeelang r g a WJiSzah563, b1A S.Gt. 2 fRtatiny that @ single member

with standing in his or her own right is sufficient to
estdblish that an organization has standing). An
organi zation must “make speci
that At least\dmmentified Méndéhadssuffpredropwoglde | s
suf f erSotlithenn WalkatBoadl ands Homeo\

f ocusAesds 6onn V.adOpersB4nad gl t-.3dBLFSp ad | a |

184 (4th Cir. 2013)quoting Summers v. Earth Island
Inst, 555 U.S. 488, 498, 129 S.Ct. 1142, 173 L.Ed.2d 1
(2009).

16IMESA and YAMA both identify at least one individual
member who is a U.S. citizen or LPR seeking to secure an
immigrant visa for a close relative from one of the
Designated Countries. MESA alleges that orfeite
members of Syrian descent is imminently filing a petition
seeking an immigrant visa for his mothe+law, a Syrian
national. YAMA asserts that one of its members,
“Ahmed,” is a U.S. citizen
his Yemeni national wife antheir five Yemeni national
children to immigrate to the United States.

w h

Mihgr amt eviesaspravissidorbsy. Pl al
to the organizations’ pur pos

t ogreater aumdsrstdnding andialogue with Middle East
. hatidhs, uircludinga ene orr gaen ofzthet Designatedt h a

Countries. YAMA, in part, seeks to help Yemeni
American business owners navigate immigration issues
they face. Pl aintiffs’ intere
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preserve the abilt of foreign nationals from the personal contact?’ wi th t he
Designated Countries to travel to the United States Establishment Clause violation to demonstrate standing.
squarely relates to both of these missions. Finally, where As discussed above, multiple Plaintiffs have asserted that

the claims in these cases consist of constitutional and they have been personally injured by the Proclamation
statutory challenges to the Proclamation, there is no through theharm of prolonged separation from close
discernible reason why the participation of individual relatives who would be barred from entry to the United
members, as opposed to their representatives in the form States under the Proclamati®@ee supréart I.A.1. Thus,

of the organization, is required for the effective contrary to Defendant s’ cl ai
advancement of this lawsuit. With all the requirements  personal injury sustained as a consequence ddltbged

met, the Court concludes that MESA and MA have constitutional error, not an injury to otheiSee Suhre

standing to assert their INA claims on behalf of their 131 F3dat1086 f i ndi ng that “unwel co
membersSeeHunt, 432 U.S. at 343, 97 S.Ct. 2434 with a religious display that appears to be endorsed by the

s t a ¢ apersonal injury). It is this personal impact that
separates the claims of Plaintiffs here from thodSéaitey
Forge in which the plaintiffs had merely read about a
) conveyance of property to a religious institution that they
2. Establishment Clause believed to be unfairly advantageoudalley Forge 454
. . U.S. at 46869, 485, 102 S.Ct. 752r in In re Nav
18] 91To have standing to assert an Establishment Clause Chaplaincy 534 F.3d 756764 (D.C 5Cir 2008)in whicrz/
claim, a .pla}lntlff must meet the_ same e'e!“e“ts as for any Protestant Navy chaplains alleging that Catholic chaplains
other claim: (1) a cognizable injury, (2) fairly traceable to recelvez ?}vgreference in he chaplain retirement system

t .h € defendant’'s elilco'o.di_ thab the a {4l ob d tHé |mbac of the alleged Establishment
injury will be redressed by a favorable decisiSuhre v. Clause violation on others but had not suffered any

Haywood_ Qty,. ;31 F.3d 1083, 1085 (4th .Cir. 1997p persmal consequences from iit,. at 764-65.
show an injury in the context of the Establishment Clause,

the plaintiff must have " perggd bf thes2 Phaiflifis havk 'alsd asderfef spddifid, © 9 €

establishment of religion” ;resH lieQ 9esult 6 tRi€ I%Oché\%t{
Id. at 1086 The injury can take the form of noneconomic, :N|t&r11 ?Ee "|(rj]gue(|je EstealeLlj wﬂ; err1t cl slo{i%on Am nn ac
intangible harma s pi ri t ual bel i efs, I?ﬂ fw % Do

marginalization and eXCI”S'Oﬁ‘suIteeC{f"uﬁkﬁ)d @@%ef’{/e& m&PEL e

objectives of modern Establishment Clause jurisprudence from peopl e, which caused hi
has been to prevent the State from sending a message to label ed as a Mus |l i m mor e o
nonadheregts of a particular r?llglc;nlthahey ar(ta) Pr ofcl ahmat | ole f ba bl mhids mo
outsider s, not u member s; 04 «hye p0nt|tn'uceatocofn%"éun'cfeyme
Moss v. Spartanburg Cty. Sch. Dist. Se\é88 F.3d 599, 62. Jane Doe No. 2 states that she understands the

607 (4th Cir. 2012)seeSuhre 131 F. Sd. at 1086“%“?' V. Proclamation to fulfill campaign promises to condemn her

Ziriax, 670 F.3d 1111, 11223 (10th Cir. 2012fholding

h Musli laintift residing in OKlah trored religion, which has made her feel depressed and has
that a viusiim palntl residing In anhoma sutiéred a caused br to question whether to remain in the United
cognizable injury in theform of condemnation of his

| . d dStatet';n because she does not want her children to fa%e
retil gl ond an expo'sulre tdo distrimAatidh” Afandn’ Riatadll® Sdtes tRaf Sttfe

a voterapproved state constitutional —amendment  priamation and the predecessor travel bans have made
prohibiting Oklahoma state courts from considering him feel l.ckas @ ¢ isteic Denis and

Sharia law); Catholic League v. City & Cty. of San famil gt
. | . y the target of abuse and discrimination. J.R.-465
Franciscq 624 F.3d 1043, 1048 (9th Cir. 201@}ating 66. Shapour Shirani states that the -Mutislim nature of

that a “"psychological ConsegﬁéJt?aUegl?an has flde h'etsébéra%ogn fr8m Fﬁsovﬂfgr et

or

i njury wher e it i s Ttpro nf%‘?v n ocI
condemnation of one’s own re(:\z/ ingi ﬁﬂsﬂnmﬁvﬁ(ﬁmer mstt
another’s in one’s own“ ¢ OMEE‘\M‘MF dér5|§t and nTt fére W#hnhls Lhclﬁjh
however, needs to be a I S0 a

pl ai mastai cbnisequencaf the alleged constitutional
er r WalleyForge Christian Coll. v. Ams. United for ¢ the |AAB Plaintiffs, Doe Plaintiff No. 2, Doe Plaintiff
Separation of Church & State, Incd54 U.S. 464, 485, No. 3, Doe Plaintiff No. 5, and Doe Plaintiff No. 6 have

102 8.Ct. 752, 70 L.Ed.2d 700 (1982) all expressed similar intangible harms arising frame

Procl amation’ s all eged Establ

[20] . o - Or
*15 *“Here, multiple Individual Rintiffs have asserted For example, Doe Plaintiff No. 2 states that because the
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Proclamation “targets her tbMESAdtheovaoushversionsr af the gaiveb lman haVel fe
t

insecure and | fear for my safety and the safety of my caused its member “extreme s
| oved ones, hat laam deing freatddeag dn t unwel c o me, even more sO0O now t
outsider i n my own count ry.429. Acecomling tdYAMA, Hioned, éhe & ftstmembgrs 9

IAAB Mot. Prelim. Inj. Ex. 3, ECF No. 26&. Doe facing a prolonged separation from family, states that th

Plaintiff No. 3 has stated that she fears the Proclamation b a n has made him “scared hert
wi |1 result i n “mor e hat r éecause thalmesaape isaconkirg frora theahighest peopla in
communi ttyh"ats u'cch f ear for my gsoavfeertnymeannd tthhagd dSMaufsdtiyms ar e t
of my |l oved ones.” Jane Doe No. 3 Aff. T 9, | AAB Mot .

Prelim. Inj. Ex. 4, ECF No. 2&. Both Doe Plaintiff No. 2\where both of these organizations have astieone

5 and Doe Plaintiff No. 6 express that they feel attacked, member with both a personal contact with the alleged
targeted, and disparaged by the Proclamatios h o s t i |estdblishnterd of religion and a direct injury as a result of
Muslims and that they fear for their safety as a result. it, the injuryin-fact requirement has been satisfied. Since
MESA serves to foster understanding of the Middle East,

in which there a& many predominantly Muslim nations,

and YAMA was founded in part to oppose what its
members perceived to be a Muslim ban arising from EO

1, the interests they seek to protect through an
of the Proclamati on. For Bstaplishement Elausee dlainvl uateb getmarfe ete | their “ a s
if 1 and my fellow American Muslims are unwanted, organi zat ésdlang 432 P.8. ratp343s 97 S.Ct.

di fferent, and somehow dan @434 loastlg, 'as diacsssed abaves therd i$ no didcernibla e
Proclamation. Fahed Mugbil Decl.q 15, Zakzok Mot. reason why the individual members themselves must
Prelim. Inj. Ex. 1, ECF No. 61. participate in this suit, rather than their memshé
organization.ld. Accordingly, MESA and YAMA have
standing to assert an Establishment Clause claim on
behalf of their members.

Zakzok Plaintiffs Fahed Mugbil, Eblal Zakzok, Sumaya
Hamadmad, John Doe No. 1, Jane Doe No. 2, and Jane
Doe No. 3 all express that they feel condemned,
stigmatized, attacked, orsdiriminated against as a result
e X

These feelings of marginalization constitute an injury in
fact in an Establishment Clause caSeeMoss 683 F.3d

at 607(holding that a Jewish father and daughter suffered
an injury when they felt 1
school letter stating that academic credit was available for
taking a class at a Christian bible school). Furthermore,
these injuries are tradela in whole or in part to the
Proclamation, and an injunction is likely to redress these
injuries by removing the stigma associated with the
Proclamation. Multiple Individual Plaintiffs can establish
both a personal contact with the alleged establishment
religion through the prolonged separation from their
family members and a direct injury from the Proclamation
through their feelings of marginalization and exclusion.
These Plaintiffs include IRAP Plaintiffs John Doe No. 4,
Jane Doe No. 2, and Shapounir@ni; IAAB Plaintiffs
Doe Plaintiff No. 3, Doe Plaintiff No. 5, and Doe Plaintiff

Haeing ‘foond that mutiple ledividual@mdrOrganzatianal v i n g
Plaintiffs have standing to assert both INAnd
Establishment Clause claims, the Court need not address
whether the remaining Plaintiffs have standing. By not
addressing those arguments, the Court does not convey

any view on whether those Plaintiffs have standing to

assert one or more claims.

B. Ripeness
2212IThe Government also argues
are not ripe because their relatives have not yet been
denied both a visa and a waiver. For timglividual

No. 6; and Zakzok Plaintiffs Eblal Zakzok, Jane Doe No.
2, and Sumaya Hamadmad.

*16 Finally, MESA and YAMA, which have standing to
assert an INA claim based on their egentation of
members injured by the Proclamation, likewise have
standing to assert an Establishment Clause claim on
behalf of their members. As discussed above, both have
asserted that at least one specific member faces prolonged
separation from a closeelative as a result of the
ProclamationSee suprdart 1.A.1. Both also assert that
the same member has experienced feelings of
marginalization or emotional distress as a result of the

Procl amat i onMuslim aéssageg Acdordiagn t i AC t

Plaintiffs discussed above whose family members are
already in the process of seeking visas, denial of visas is
generally mandated because they are ineligible based on
the plain language of the Proclamation. Although a claim
is generally not rip if it is based on contingent future
events,Texas v. United State$23 U.S. 296, 300, 118
S.Ct. 1257, 140 L.Ed.2d 406 (199&he potential to
receive a waiver does not render the claimsipenr
because the waiver process itself presents an additional
hurdle not faced by other visa applicants which would
delay reunification, thus creating a harm not contingent
on future eventsSeeJackson v. Okaloosa Cfy21 F.3d
1531, 1541 (11th Cir. 1994finding in a Fair Housing
action that

plaintiffs


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028065335&pubNum=0000506&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_506_607&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_607
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028065335&pubNum=0000506&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_506_607&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_607
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118827&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_343&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_343
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118827&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_343&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_343
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118827&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998079524&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_300&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_300
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998079524&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_300&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_300
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994114847&pubNum=0000506&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_506_1541&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1541
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994114847&pubNum=0000506&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_506_1541&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1541

assuming that [ pl aintiffs]
this [challenged] additional hurdle was interposedhwi
discriminatory purpose and/or with disparate impact, then
the additional hurdle itself is illegal whether or not it
mi ght have been

241 2%)In assessing ripeness, courts are to consider the
fitness of the issues for decision and the hardship to the
parties of withholding judicial consideratioseeNat 6 |
Par k
808, 123 S.Ct. 2026, 155 L.Ed.2d 1017 (2008here

this case centers on legal issues arising from the
Proclamation, which has been issued in its final form, and
is not dependent on facts that may derive from application
of the waiver process, it is now fit for decisi@®@eeMiller

v. Brown 462 F.3d 312, 319 (4th Cir. 2008h light of

t he individual Pl aintiffs’
judicial considerationof their claims until waivers are
adjudicated would cause undue hardship in the form of
additional prolonged separation. The Court therefore finds
that the claims are now ripe.

C. Consular Nonreviewability

*17 Def endant s argue t le anot
justiciable pursuant to the doctrine of consular
nonreviewability, citingSaavedra Bruno v. Albrightl97
F.3d 1153 (D.C. Cir. 1999Defendants also citdnited
States ex rel. Knauff v. Shaughnes3$8 U.S.537, 70
S.Ct. 309, 94 L.Ed. 317 (19500 which the Supreme
Court held that a foreign national could not challenge the
Attorney General’
country and deny her a hearing to which she would
ordinarily be entitledld. at 547, 70 S.Ct. 30Defendants

P

surmounted”Yconstitutionally

103 &.Ctc 2764s 77 L.LHd@d L7 ¢198@)otiagt that r i a |
although Congress has plenary authority over
immigration, the Court coulgtill review an immigration

statute to ensure that it implemented that authority by
permi ssi bl e
reliance orKnauffandSaavedra Brunds thus misplaced.

These decisions lete only to aliens appealing individual

denials of entry into the United Stat&nauff, 338 U.S. at

539, 70 S.Ct. 309Saaveda Brunq 197 F.3d at 1155,

Hospit &lpidtt y o AS38 A &8,i o D1163-64. Where Plaintiffs include U.S. citizens asserting

statutory and constitutional claims challenging a broader
policy as opposed to individual consular determinations,
the doctrine of consular nonreviewability is not
applicble. See Hawaii, 859 F.3d at 76&9; see also
IRAP, 857 F.3d at 587.

circumstances, withholding

D. APA

Defendants assert that the APA has foreclosed the
Pl aintiffs’ statutory <cl ai
provides standing for any
or aggrieved by agency action within the meaning of a
rel evantsUS.Cat70256eeLAVAS 45 F.3d at
471 This general grant of standing is subject to several
laii mittidtfisdnscl aliuksi ca @ | revi
agency HUW3.G. 7Q4and is not available if
“agenomy Bstcommitted to agenc
5U.S.C. § 701(a)(2)

ms
par

e w

[7First, Defendants argue that Plaintiffs oah bring a
claim under the APA because

s deci si omftfecteexdcl ourdeaglgern evead’'m wihtehi n

discussed above, the Individual Plaintiffs and several
Organizational Plaintiffs are within the zone of interests

assert that, taken together, these cases establish that any of the INA and are ijured by the denial of immigrant or

judicial review of the

alien for any reason is unreviewable.

P8Plaintiffs, however, challenge not individual visa
decisions by consular officers, but the overarching travel
ban policy imposed by the Proclamati@eeHawaii, 859
F.3d at 768 (rejecting the argument that consular
nonreviewability barred judicial review of statutory
claims challenging E2 and noting
and do review both constitutional and statutory challenges
to the substance and imephentation of immigration
policy”) ( c WashingiorB4a7 Fadret 1162e d )
I nt 61 Uni on of Br i enkvl Megse r s
761 F.2d 798, 801 (D.C. Cir. 1985distinguishing
challenges to consular decisions on individual visa
applications from a challenge to general operational
instructions promulgated by the Immigration and
Naturalization Service); cf.lmmigration and
Naturalization Serv. v. Chadha62 U.S. 919, 9411,

P r e snonihenigtarit syisasl éoc fammily onembérs or eexpected d e

conference attendeeSee suprdart 1.A.1. They are thus
“adversely affected or aggrie
their authority under the INA U.S.C § 702 seeLAVAS

45 F.3d at 47472 (finding that U.S. family members of
Vietnamese nationals desiring to be processed for visas in

Hong Kong but ordered to return to Vietnam were
aggriuenvdeedd” the APA and with

t hatint pcpketist sAbdusezit 182 F.2d NMA 051

(finding that U.S. citizens who invited foreign nationals to
speak wer e “aggri evetmenbty st
interpretation of an INA definition that led to the
e&clushoh of theintended spdakers)m

*18 [281 [29] [39] Bligecond, Defendants assert that judicial
review is not available because the Proclamation was
issued by the President, not the head of a federal
depart ment or agency, and th
act i ohin"the meahing of the APA. IRranklin v.
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Massachusettfs 505 U.S. 788, 112 S.Ct. 2767, 120
L.Ed.2d 636 (1992)the Supreme Court held that the
President is not subject to the APA such that his actions
cannot be reviewed under that laid. at 806-01, 112
S.Ct. 2767 To the extent that the Plaintiffs seek an
injunction against the President himself, this argument has
merit. Seeid. at 802, 112 S.Ct. 2767/st at i ng
of injunctive relief against the President himself is
extraordinary and shoul d
see alsdRAP, 857 F.3d at 605However, Plaintiffs have
named as defendants federal agency officials who will
i mpl ement t he Procl amat
established” that
action can ordinarily be obtained in a suit seeking
enjoin the officers who
di r e cChamber of Commerce v. Reidid F.3d 1322,
132728 (D.C. Cir. 1996)permitting judicial review of
an Executive Orer through a suit against the Secretary of
Labor). Such review is warranted because there is a
strong presumpti on i n
admi ni st r atmmigrationaaod Natumalizdtion
Serv. v. St. Cyr533 U.S. 289, 298, 121 S.Ct. 2271, 150
L.Ed.2d 347 (2001) As f or
agency action to dat e niiss
already in effect as to certain individuals and is being
enforced by federal agencies, and, as discussed above in
relation to ripeness, a formal denial of a visa or waiver is
not necessary for the case to be subject to reviee.
supraPart 1.B.

B2Third, Defendants claim that review of the
Proclamation is foreclosed by U.S.C. § 701(a)(2ps
“committed to agency
view, Congressammitted the use & 1182(f)to the sole
discretion of the President, such that a reviewing court has
no manageable standard by which to evaluate it. Despite
the Government's asseribled
standard, courts have had no difficulty reaching the merits
of challenges
v. Haitian Ctrs. Councjl 509 U.S. 155, 187, 113 S.Ct.
2549, 125 L.Ed.2d 128 (199H)lawaii, 859 F.3d at 770
74; cf.Abourezk 785 F.2d at 105ffinding that the INA

on. “rTryt
“I[r]levi ewl begalgtandard] egal i ty

di screti on

c? &l

Powers Act);see alsoYoungstown Sheet & Tube Co. v.
Sawyer 343 U.S. 579, 6388, 72 S.Ct. 863, 96 L.Ed.

1153 (1952)(Jackson, J., concurringegtablishing the
framework for judicial review of Presidential action).
Defendant s’ contention that t
the Proclamation in court cannot square with this body of

t h aprecédent. ghe aCourt therefore finds that this case is
justiciable & d

the meri
eyebr ows

proceeds to
clamg.ai se[ ] judicial

wel |
of a Preside
[33] B4To obtain a preliminary injunction, moving parties

i s now

at t mustpestablishythae (3)ftheare dikely to isuscequ o t®e d e n t

merits, (2) they are likely to suffer irreparable harm in the
absence of preliminary relief, (3) the balance of equities
tips in their favor, and (4) an injunction is in the public
interest.Winter v. Nat. Res. Def. Council, In&55 U.S.

f a v/ 20, 183 S.Gt. Bebi &7 d-Ed.2d 249 i(2808%e o f

Dewhurst v. Century Aluminum Cdb49 F.3d 287, 290
(4th Cir. 2011) A moving party must satisfy each

Def endant gquiremenpas asticuateBeal TrytthAdout Obama, Inc.
n o/'t.

“Ffeidn a | E 1" ¢ 8yhifeBch P42CoB4iM (imGin i o
2009) vacated on other ground$59 U.S. 1089, 130

S.Ct. 2371, 176 L.Ed.2d 764 (2010Because a
preliminary injunction is “a
“may only be awarded wupon a
plaintiff is eWintert5b5aJd.at22, s uch
129 S.Ct. 365

0. by | aw.” Under their
I11. Likelihood of 'Success on the Merits
BBecause “courts should be e

i ssue unnecessary Amolorign t ut i

oA s 5,0 NAYPLYS. B rl§liniP%§.Gtj 4
1693, 104 L.Ed.2d 139 (1989per curiam), the Court

t 08 1182(B SekJale s i d s} addrgsseg g stayitpry claims and then proceeds, if

necessary, to the cortstional claim.

“does not commi t t o ungui ded agenc di cretion t he
deci sion to exclude an agl i en A.)[Imm|99a_t|on anﬁ NanonaﬁtyAet . .

*19 B38Iplaintiffs assert that the Proclamation violates
More generally, courts have regularly reviewed provisions of the INA. The formulation of immigration

Presidential action, including action taken in the context
of foreign policy and immigration, to ensure thaffii
within the bounds of federal statut&ee, e.g.Sale 509

U.S. at 187, 113 S.Ct. 2548viewing on the merits an

I NA challenge t®11R()eDamed & nt ’
Moore v. Regan453 U.S. 654, 6688, 101 S.Ct. 2972,

69 L.Ed.2d 918 (1981)reviewing on the merits an
Executive Order regarding the attachment of Iranian
assets prsuant to the International Emergency Economic

policies is entrusted exclusively to CongreGalvan v.

Press 347 U.S. 522, 531, 74 S.Ci37, 98 L.Ed. 911

(1954) In the Immigration and Nationality Act of 1952,

Pub. L. 82414, 66 Stat. 163, Congress delegated some of

%s power to tgeI President in the form of what is now
ection 2?[2(f) of the INA, codified & U.S.C. § 1182(f)

(81182(ff ), which provides that:

Whenever the President finds that
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the entry of any aliens or of any
class of aliens into theJnited
States would be detrimental to the
interests of the United States, he
may by proclamation, and for such
period as he shall deem necessary,
suspend the entry of all aliens or
any class of aliens as immigrants or
nonimmigrants, or impose on the
entry of aliens any restrictions he
may deem to be appropriate.

8 U.S.C. § 1182(f)

Congress has also authorized the President to take action
relating to entry into the United States in what is now

immigrant visas. In opposition, the Government asserts
that the Proclamation was lawful because it was issued
pursuant to8 1182(f) which grants the President broad
authority to bar the entry of immigrants)cathat the non
discrimination provisions o8 1152(a)do not limit the

Pr es i 81482(f)duthority.

Section 1152(aprovides that, with certain exceptions:

No person shall
preference or priority or be
discriminated against in the
issuance of an immigrant visa
because of his race, sex,
nationality, place of birth, or place
of residencel.]

receive any

Section 215(a) athe INA, codified a8 U.S.C. § 1185(a)
(81185(@) ) : 8 U.S.C. § 1152(a)(1)(A)
Unless otherwise ordered by the President, it shall be

Section 1152(ajvas enacted as part of the Immigration
unlawful—

and Nationality Act of 1965, which was adopted
expressly to abolish t he
imposed by the Immigration Act of 1924, which keyed
yearly immigration quotas for particular nations to the
percentage of foreighorn individuals of that nationality
who were living in the continental United States, based on
the 1920 census, in order
the ethnic composition of the Ameran peopl e.
No. 89-745, at 9 (1965). President Lyndon B. Johnson
sought this reform because the national origins system
was at odds with “our
“ask not where a person
personal qualities.Id. at 11.

(1) for any alien to depart from or enter dreatpt to
depart from or enter the United States except under
such reasonable rules, regulations, and orders, and
subject to such limitations and exceptions as the
President may prescribe.

8 U.S.C. § 1185(a)(1)The Proclamation relies on these
two provisions as the statutory authority for the
President’s action.

Plaintiffs assert that the Proclamation violates the INA in
three ways. First, they argue, as they did in challenging
EO-2, that the Proclamation viokg Section 202(a) of
the INA, codified at8 U.S.C. § 1152(aj 8 1152(a) ) ,
which bars discrimination on the basis of nationality in
the issuance of immigrant visas.cBed, they assert that
the Proclamation fails to comply with the requirement in
§ 1182(f) that the President find that the suspension of
?ngy by réatlonals 'Eom thg Desllgnated Countries v¥0uld hlmm nt vi asS%elR 241 F Supp.3d at 5586. The

& etrihmenitmtiertest s ° t Court eachis Gife sa E conc?u ion here as to $oth
Third, they contend that the Proclamation exceeds the 1182(f) and § 1185(a) Under the canon that a later
authority granted by 1182(f) because it effectively re adopted provision controls over an earlier dd.152(a)

\é:VI’IteS portlorjsl O'I/ theW:NA or otherwise intrudes  on enacted in 1965, controls ov@rl182(f)and the relevant
ongr egslativepowere text of§ 1185(a)(1)enacted in 1952SeeWatt v. Alaska
451 U.S. 259266, 101 S.Ct. 1673, 68 L.Ed.2d 80 (1981)
Section 1152(ais also the more specific provision, in that
it requires a particular result, namely pdiscrimination
1. Nationality Discrimination in the issuance of immigrant visas on specific,
enumerated bases, whel182(f)land§ 1185(a)ymandate

*20 BIn reviewing the motion for a preliminary
injunction of EG-2, this Court considered the interplay
betweer§ 1182(f)and§ 1152(a)and concluded, based on
canons of statutory
authority under§ 1182(f)is limited by the§ 1152(a)bar

on discrimination based on nationality in the issuance of

Pl aintiffs argue that t he
entry into the United States by immigrants from the f or the President’'s puolesr
Designated Countries v i ol aancregulations en entry Rnal departurg. hus, toghe extent
discrimination based on nationality in the issuamée that§ 1152(a)ymay conflict with§ 1182(fland§ 1185(a)
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on whether the President can bar the issuance of handin-hand. An immigrant cannot seek entry without

immigrant visas based on nationali,1152(a) as the first obtaining an immigrant visa. But receiving an
more specific provision, controlSeeRadlAX Gateway immigrant visa is meaningless without lateceiving
Hotel, LLC v. Amalgamated Bank66 U.S. 639, 132 permission to enter. Thus, the denial of entry to

S.Ct. 2065, 2071, 182 L.Ed.2d 967 (2012)“ T h e immigrants would generally have the effect of causing the
general/specific canon is perhaps the most frequently denial of immigrant visasSeeHawaii, 859 F.3d at 776

applied ... To eliminate the contradiction, the specific  (holding that the E@ ' s suspensi on on
provision is construed as the exceptito the general substance operates as a ban on visa issuance on the basis

0 n e Edmpnd v. United State520 U.S. 651, 657, 117 of nat i seaasiRAP, 857 F.3d at 63(Thacker,

S.Ct. 1573, 137 L.Ed.2d 917 (1997 Or di nar i |l y  J.wheroemcair ri ng) (“ Heat EQ2 t he
specific provision conflicts with a general one, the actuallydoesis require executive agencies to deny visas

specificg o v e r Wnged States v. SmitiB12 F.2d 161, based on n a§lilg®2¢)eah betuyed to)xeny | f

166 (4th Cir. 1987) entry based on nationality,
circumvent the limitations set bg§ 1152(a)(1)(A) by

Finally, it is highly significant thag 1152(a)explicitly permitting the issuance of visas to nationals of ...

excludes certain sections of the INA from its scope, designated countries, but then deny them entry. Congress

specifically 8§ 1101(a)(27)1151(b)(2)(A)(() and 1153 could not have intended to permit the President to fout

but does not exclud€ 1182(f) or § 1185(a)from its 1152(a)s o e aHawali, §59 F.3d at 777

reach.8 U.S.C. § 1152(a)(1)(A)The absence oany

reference to§ 1182(f) or § 1185(a) among these *21 There may be scenarios under which denial of entry

exceptions provides strong evidence that Congress did not based on nationality und& 1182(f) or § 1185(a)could
intend for those provisions to be exempt from the-anti be deemed to have such a limited impact that it would not

discrimination provision o8 1152(a) United Dominion also effect a denial of an immigrant visa. For example, a
Indus., Inc. v. United State§32 U.S. 822, 836, 121 S.Ct. nationalitybased denial of entry of limited duration, such
1934, 150 L.Ed.2d 45 (2001) “ [ Tnjettien of some as duringa specific urgent national crisis or public health

i mplies the excl usi onmReyesf o0 tdmergency, thattwasmet nasignedte kalt Visa jissuances
Gaona v. N. C., 25G F.8dwsél, 865 @th s 6 mut instead simply to impose a delay or limitations on
Cir.200)( noting that Congr ess ‘migrationyargudbly would rot result pnadisadimination in

the jurisdiction a | reach of a st 8t ut ¢heissuanck bfunamigran vusassimalationtof§ 1162(a)
1152(a) a proclamation und& 1182(f)or § 1185(a)may President Reagan’s 1986 deci s
not discriminate intte issuance of immigrant visas. national s i n retaliation for

immigration agreement and facilitation of illegal
This conclusion is consistent with that of the Ninth migration into the United Ste$, the only historical
Circuit, which found a likelihood of success on the merits  example of the use & 1182(f) authority to bar entry
of the claim that E@2' s ban on ent ry bhsgdon matonalty, falls int® this category. That bar of

based on national it g 118%fc e e deendt rtyh e bRr estisd ecmwtn st er ms , was

aut hority, c &nxlb2(al)(A) ¢ tnloant restdration of nrmal migration procedures between the

di scrimination mandate cabitnwo tchoeuPndelamiatomss Bt Fed Reg. 8,47 rr i t y

under8 1182(f) Hawaii, 859 F.3d at 77.8To reach this (Aug. 22,1986) Li kewi s e, sHnvecationd ent

determination, the Ninth Circuit similarly applied the of 8 U.S.C. § 1185(a)(lip response to the Iran Hostage

canons of statutory construction and relied on the facts Cr i si s authorized “Ilimitation

that§ 1152(a)was more recently enacte8l,1152(a)was and regulations governing the

the more specific statute, arfl 1182(f) was not listed United States without anyeference to visa issuance.

among sections of the INA exempt from the non Exec. Order 12,172, 44 Fed. Reg. 67947 (Nov. 26, 1979)

discriminaion requirements of 1152(a)(1)(A) Seeid. at Exec. Order 12,206, 45 Fed. Reg. 24,101 (Apr. 7, 1980)

778 Accordingly, when considering EQ, which imposed
onlya9%day “tympauvae” during w

[38IThe Government argues that the Proclamadioes not entry could have been denied without impacting the

conflict with § 1152(a)because it suspended the entry of  issuance of visas, this Court drew a distinction between
immigrants, not the issuance of visas. There is a textual entry and visa issuancgeelRAP, 241 F.Supp.3d at 556.
difference.Section 1182(fputhorizes th@resident to bar

“entry” to cert@&U8C. gNIBAM es BidHere, adweverthe Proclamation has no specified end
Section 1152(apars discrimination based on nationality date and no requirement of renewal. Where the
i n t he “issuance @.fld. &n i Pnootam@tiorahag effectivelysimposed a permanent, rather
1152(a)(1)(A) These activities, however, usually go than temporary, ban on immigrants from the Designated
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Countries, and has effectively stopped the issuance of
immigrant visas indefinitely, the bar on entry is the
equivalent of a ban on issuing immigrant visas based on
nationality. This conclusion is supported by the
Proclamation itself, which, even more than-2Dmakes
clear that its intended effect is to deny iksuance of
immigrant visas, in violation o8 1152(a) First, unlike
EO-2, which generally barred entry by nationals of the
Designated Countries, the Proclamation explicitly and
specifically targets nationals edéng to immigrate to the

United States. The Procl ama
those 7 countries ... | am restricting the entry of all
i mmi grants."” Procl . §

Proclamation reveals that its primary effect is not that
nationals of the Designated Countries holding immigrant
visas will be denied entry at the border by CBP, but that
the State Department and consular officers will stop
issuing immigrant visas to such nationals. Indeed, the
Proclamation actually permits entdyy any nationals
holding approved visasd. § 3(a)(iii). Thus, as a result of

the Proclamation, Defendants will effect the travel ban by
no longer issuing immigrant visas to nationals of the
Designated Countries. Moreover, the fact that the
Proclamationprovides that the Secretary of State and
consular officers may grant waivers to the entry ban,
Procl. 8§ 3(c), further reveals that the Proclamation
generally imposes a ban on visa issuance, because those
of ficials statut or vy oversek e
actual entry into the United StateSee8 U.S.C. §
1101(a)(16)( st ating that an

“

*22 Def endant s’ remaining
conclusion. Defendants unpersuasively claim tiat
1182(f) and § 1185(a)do not conflict with§ 1152(a)
because they “limit the wunive
recei ve Vi s as idisctinundgiontpioiston t he |
of § 1152(a)would apply. This argument fails because

there is nothing in the text of either statute that remotely
suggests that they serve any function relating to visa
eligibility. Moreover, accet ance of the Gov
tonstructiors, t uadere which “disasiminatoh Iwodddu be o n e
permitted before the application of the rdiscrimination

argun

1 ( h) (provisipn, wdbld cenderd ,1152(a) meaninglesst Seeo f t h

Weinberger v. Hynson, Westcott & Dunning, Jnél12
U.S. 609, 633, 93 S.Ct. 2469, 37 L.Ed.2d 207 (1973)

(stating that “all parts of a
be given effect”).
“ILi kewi se, the Court finds u

assertion that nationality discrimination is permissible
under 8 U.S.C. § 1152(a)(1)(B) which states that
“[ n] ot B L1B2a) shall be] construed to limit the
authority of the Secretary of State to determine the
procedures for the processing of immigrant visa
applications or the locations where such applications will
be p r o cThis spewsiori applies only to the
Secretary of State and thus does not provide a basis to

i uphold odisdrimirmatory  actiors ais , a nPoesiderttiad

Proclamation. More importantly, where the Proclamation

i mmingwiraposes ar indsfiaite travekban“basedson reatibnality,

by a consular officer”). | mmaher¢thdna9dbhg Ppacseamatsooh eamsa
the line between the issuance of a visa and entry intothe b e construed as a change i
United States when it specifity provides that a waiver “location” o8118%@¥8YMB)pr ocessing
i ssued by a consular officer “wil!/ be effective both for

issuance of a visa and for any subsequent entry on that
vi sa. Procl § 3(c) (i i)
Proclamation relates only to the question of entry ® th
United States is belied by its multiple references to visa
i ssuance, including t he
adjudications for nationals of Somalia and decisions
regarding their entry as nonimmigrants should be subject
to addi ti on a B2(lg(t).rNotably,rthe Stdte P r
Department publicly describes the Proclamation not as
i miting entry, but as a
Vi s a Blew” Presidential Proclamation on Visas
September 24, 2010.S. Department of State, Bureau of
Consular Affars (Sept. 24, 2017),
https://travel.state.gov/content/travel/en/news/important
announcement.html. Becau8§ell52(a)does not permit
such discriminatory denials of immigrant visas, the
Proclamation exceeds theePs i dent ' s st atu
under§ 1182(fland§ 1185(a) SeeAbourezk 785 F.2d at
1061 (noting tha t he President’

i mmi gration context derives
conferred by Congress”).

The Court therefore finds that Plaintiffs are likely to

. swdeedorathel merijts of thairyclaintthagtheroclarhation  t

violates the nosdiscrimination provision o 1152(a)to
the extent that it bars entry by immigrants on the basis of

p rnatignialityi Benauses thia argument eddnbtaapply tovi s a

nonimmigrants seeking entry to the United States, the

Cour't must consi der Pl ai nti
arguments.
“Presidenti al Procl amati on on

2. Section 1182(fFinding

“UPJaintiffs further contend that the President has failed
to make an adequate finding to support his invocation of

u (|f) S ction 1182(frequires tht
?hengréywer:%md that the entry;f a class of aliemsuld

LIRS AR

F. 3d at 7/0 774conclud|ng that ot contain
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adequate findings that the entry of nationals from the

countries subject to that travel ban would be detrimental *23 Plaintiffs assert compelling arguments that the

to the interests of the United States). The INA does not Pr oc |l amat i o nbased restidtion® ram | rott vy
defne key el ements of this r ecualymneessary.tUnders aurceht paicy, apdidamsdfér o r
“detri ment al to the i 8ee& r e simmigrantfor noimreigrabtrvisas, eat thed gavdrnensnts,’
US.C. 8110 defi ning terms used areredquinee tol phodure the' idférraaiomn enscessary to

of aliens” is also not & ef i demahstratd that theyxaseneligible 40 enterethe guinitece n i
U.S.C. § 1182(a) These examples include aliens who States.See8 U.S.C. § 1361Dozens of former national

have “engaged in a 8§t er seourity sfficials [acet stated dhythis” travel ban is

1182(@)(3)B)(i)) and “il 1l egal e nt r ammécessagy,ntltht iti serves gor natiorial ssecurity purpose,

vi ol ag§ ©18Xa)(6) None of these examples are and that there is no evidence that the United States needs

based on nationalitysee88 1182(a)(1}(10). to shift away from this individualized vetting system to
nationalitybased bansSeeJ oi n't Decl . of Fo

The President explicitly ma8ee Offictals, J.R.i770d Notalgy, thehRadclanfateoh doesn t ¢

security measures sdorth in this proclamation, the not provide examples of vetting failures involving

immigrant and nonimmigrant entry into the United States  nationals from the Designated Countries that resulted in

of persons” barred from ent thegentoyyf tarrbrists g others Wheo staudldinot have bewemu | d
be detri ment al to the inter admited. of the United States.” P
pmbl. In support of that finding, the Proclamatio

describes two purposes. First, the Proclamation helps to Plaintiffs also questionthe choices made in the
prevent the “entry of thosePrfomaledmgat incant i @ginvaders tabhawut Swmal
the United States Government lacks sufficient information  baseline criteria and was included in the entry ban, while

to assess the risks they pobag didoottniea thd rbaselieed criteriaabtitewsas hot Pr o

1(h)(i). Second, thePr ocl amat i on wi | |includes.l Roocl. & &(§),i 2¢h). Further, the Proclamation
improved identitymanagement and informati@aring appeargo be overbroad with regard to its purported goals.
protocols and practices f r dtrprohibitsalmosygal Degjgnated Coumrg matiosals froann d
t hus “advance foreign p ol i entgring the &nitedoStaeed, regarélesx af age,yhealth,aon d
counterterr or il nThe oPooclamatton v e swvefi connection to the Designated Country itself. At least
contains addional information in support of its one of the Plaintiffs, Dr. Snaya Hamadmad, seeks to

conclusion that a ban on entry of Designated Country reunite with her sister, a Syrian national who has spent
nationals will further these two goals. With regard to her entire life in Jordan, about whom the Syrian
addressing information deficiencies, the Proclamation government would have no relevant information.

st at es t h agharifigiandfidentitymanageroemt

protocols and practices of foreign governments are Under a more robust standard of review, these criticisms
important for the effectiveness of the screening and might carry the dayBut there is no requirement thata
vetting protocols of t he Undl82(fpemtry $estrictioe meet mowe rstiingentcstatdaradsg  t

September 15, 2017 DHS Report, concludes that sevenof f ound el sewhere in the | aw, ¢
the Designated Cowuprtrieadt®eqtoanitieonrueed”t oorhat he “ 1 east rest
identity-management  protocols, informatisharing staed aims.See, e.g.Church of the Lukumi Babalu Aye,

practices, and risk fact or sinc’v. Gity of didleah5@ U.5.(580) 538B2( 143 S.Ct. | t fL
states that Somalia, although not identified as inadequate 2217, 124 L.Ed.2d 472 (199342 U.S.C. § 2000bb

in the DHS Report, “l acks d(b)@m@oiz) The nedt ofE olh82(f) does notfevent s
t er r i t ohatyits abibtyute $hare information about require the President to find that suspending the entry of a
nationals who pose terrorist risks is compromided.§ class of aliens would be detrimental to national security,
2(h)(i). Without this information from the Designated only that it is detrimeratl to theinterestsof the United
Countries, the President finds, nationaliysed States.8 U.S.C. § 1182(f) Under this broad standard,
restrictions are needed to prevent the entry ofviddals previous§ 1182(f) proclamations have provided far less
about whom there is insufficient risk informatiold. § detail regarding theifindings. See, e.g.Proclamation

1(h)(i). According to the Proclamation, a nationality 8,015 71 Fed. Reg. 28,541 (May 12, 20@Barring entry
based policy also fits with the diplomatic purpose ofthe of member s of the Government
Proclamation to encourage foreign governments to importance to théJnited States of fostering democratic

improve their informatiorshaing practices SeeHawaii, instituti oimsec Order. Be 1280546 Red.) ;
859 F.3d at 772 n.1@oting that the two past nationality Reg. 21,133 (May 24, 1992fbarring enty of “any

based entry bans as to Cubadahidnéd ane weele danmr yirred all ii lalt @
diplomatic measures responsive to governmeniaorc t ” ) .t hat “t here continues to be
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attempting to come to the United States by sea without Hostage Crisis exceeded his statutory and constitutional
necessary documentati on anadut mhohier we s,e tihlalt e d alhley "v)a.l i di
Against this backgrouh) the Court cannot conclude that least so far as separatioftpowers principles are
Plaintiffs are likely to succeed on their claim that the concerned, hinges on a consideration of all the
Proclamation fails to make a finding of detrimental circumstances which might eth light on the views of the

interest sufficient to invok& 1182(f) Legislative Branch toward suc
rejects the argument t hat it
claim that the Proclamation exceeds the authority granted
in § 1182(f)
3. Section 1182(f)Authority “pl aintiffs’ claim centers on

First, Plaintjffs argue that tqe Proclamation imposes new

Lastly, Plaintiffs argue tRadiy dhNife iFdas o Rast tha? Tonflict With N ©

entry of nationals from the Designated Countries exceeds

X . Congress’ s st at wtteria. i Ihdeed, est a
the ff“ﬂtho”ty grz_int_ed to the President $n 1182(f) . although the text o8 1182(f) authorizes the President
Specifically, Plaintiffs assert that the Proclamation only to “suspend the entry”

_effect|vely revises r;[he INAﬂ_by ".“ﬁos'”g alternatlvg wsz nonimmigrants, the Proclamation goes further. The
issuance criteria that conflict with statutory criteria an Proclamation daes not stop ratal§ of the Designated

. |
the Ir f bhy odv err Ibi'd eﬁ _Congr esgqries filBr? &nterfnd the Unifééé’cam—:g i the§ already
particularly those made in establisy the Visa Waiver have a valid visa or if they are a?le tg obtain one through
Procl

Program (*VWP”). Defendant syCoUlsbedescrivdtdn the (PlodlamktiBn® Rathér,Sal €
of whether the Proclamation exceeds the authority granted with EO-2, the Proclamation effectuates the travel ban by

in §. 1182(1) is_not judicially revi.ewallble; and (2) even if using the visa issuance proceSgeHawaii, 859 F.3d at
subject to review,ite Proclamation is an appropriate use 547 e Government's ac

. otijn t h
of the President s§ blg2fad %%&B?r'btan—QuﬂﬂlﬁétdE@e i mpl emer
Although the Proclamation also relies ®1185(a)(1)the visa deni al s gorecty bbaesve thaPthea i n t i

parties do not argu that this section provides broader Proclamation .

: goes beyond mere suspension of entry and
auth(_)gty tha?? ﬁ182(f)hTheereforle, the Court nee((;ll onlyh delves into the criteria for issuing visas to nationals of the
Ic)on5| er. \(/jv ether , the d ro<|: amati;; e>(<jcee S tﬁ Designated Countries. Specifically, the Proclamation

resident s el &g18a(fe authobiblsYa HoRsHi& Mofficer to issue waivers to such
nattnal s .t hat oul d be ef fecti
24 W1 MWThe Court first addresgc‘a iSDefaennddafn\g{rsu’ancyl aiyms e uenlt
that the Pre Sbl' dent’s e >§edr. ¢ '.3&:)§ii). ﬂﬂgse \ﬁaWér&n?a{f Betgr%nteg Shiy 1t & %r@i%, to
1182()i s not subject to judicifda fefmdnbubds that diniallof &nfyvibdd dadse

view, review of§ 1182 (f)would be inappropriate because “undue har ds Woul not posehaatreatdon t r y
it would amount to a secorgliessing of a decisionahis the United States, and that

appropriately committed to the President. Yet the interest . ” Procl . §8 3(c) (i)

Supreme Court had no difficulty reaching the merits of a  jiracts the Secretar
. y. of State and the Secretary of
Clhf 11 _”e n Ig € as sf ert I n 98 118@(3:]0 th Biomeldn§ %éc@riﬁ/ Nd estiblidh Sgﬁdarﬂ:é for consular
blockade illegal migrants from Haitiiolated another officials to use when making waiver determinations and

provision of the INA.SeeSale 509 U.S. at 1774, 187, establishes factorgit at the uidaFV(\:/e must consider along
0

113 SCt. 2549 Moreover, in  evaladdiflcdactudl ScBnhridd that would generally justify
argument, the Court is not secegdessing the

Presi dent n,sbut dxaminimge whetber the

Procl amation fits within thﬂrgﬁﬁﬁiQ?nﬁ’h%s%r%rﬂt%fri%“tcrb‘?*nrf

Such review of whether executive action exceeds system governip the issuance of immigrant and

statutory authority is plainly W“h"? the purview of the nonimmigrant visas. As part of this system, Congress
courts.See, e.gZivotofsky ex rel. Zivotofsky v. Kerry — places on applicants for visas the burden to establish

a waiver.

- US. - -+ 135 S.Ct. 2076, 2090, 192 L.Ed.2d 83 Cn : -

C . ' ' eligibility, including to shoy that they do not fall into an
(2915)( reviewing whether the P La ﬁoﬁeé & hdividSals Afidible Yol vii&eed 1Ps.C %t
i st “Jerusal em, Il srael”

2 & 136% id. § 1182fa)" PhbsB CafegorRdlinciule thBsd Rith P © 7
possible links to terrorism or criminal activityee 8
U.S.C. 88 1182(a)(2(3)(B). Plaintiffs thus assert, with
some force,hat the Proclamation adds additional criteria

s actions in felaezi N@at hafiofals'of'the D%s?gﬁa'?e& Tourftridd rhu%tgsatisfy

conflicted with a provisiorof the 2003 Foreign Relations
Authorization Act);Dames & Moore453 U.S at 668, 101
S.Ct. 2972(stating, in reviewing a claim that President
Carter’
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before they can obtain an immigrant or nonimmigrant visa

recent amendments to the VWP. In 3p1Congress

to gain entry to the United States. This addition of such amended the VWP to exclude individuals from

criteria, Plaintiffs argue, impermis#jb replaces participating countries who were dual citizens of, or had

Congress’s |ist of criter i atrawledttd) Irag, Syia, £ comnsyiddsgmated by the State. T

Court agrees that, as constructed, the Proclamation Department as a state sponsor of terrorism (Iran, Syria,

effectively adds new criteria for the issuance of visas and and Sudan), or other cauies designated by the

entry by nationals of certain countries beyond those Department of Homeland Security (Libya, Somalia, and

formally imposed by Gngress. Yemen). See Visa Waiver Program Improvement and
Terrorist Travel Prevention Act of 2015, Pub. L. No.414

*25 Second, Plaintiffs argue that the Proclamation 113, Div. O, Title Il, 8 203, 129 Stat. 2242 (codified3at

exceeds the bounds §f1182(f)because it conflicts with U.S.C. § 1187(a)(13) For example, a French national

Congress’ s policy judgment sho had tragel@édito Sysissar wag alsb & Byriars raatioeal

problem purportedly addressed by the Proclamation: poor would not be eligible for vis&ee travel to the United

information sharing by foreign governments. As evidence, States, even though France is a VWP country. Instead,

Plaintiffs rekrence the VWP, established by Congress, Congess required such an individual to apply for a

which allows nationals of certain foreign countries to nonimmigrant visa and submit to a consular interview and

enter the United States for periods of less than 90 days adjudication by a consular officerSee 8 U.S.C. §

without a visa8 U.S.C. § 1187(a)(1)To be eligible for 1187(a)(12) In light of this statutory scheme, Plairgiff

this program, a country must meet certain standards argue that the Proclamation exceeds the bound§ of

relating to cooperation and the sharing of information 1182(f) becaus e it conflicts wi t

with the United Stateg§ 1187(c)(2) Notably, many of the
standards applied to determine if a countrylifiea for

the VWP are strikingly similar to those considered in the
Proclamation. For example, among the criteria for VWP
eligibility are whether a country provides its nationals
with an electronic machineeadable passport containing
biographic and biontec data,§ 1187(a)(3) and whether
the country reports lost and stolen passports to the United
States, § 1187(c)(2)(D) The Proclamation lists these
same criteria as* i denti ty
considered in the assessment whether a country should be
added to the travel ban list. Procl. § 1(c)(i). Other VWP
criteria include whether a foreign government shares
information on whether its nationals traveling to the
United States pose a security thre&@, U.S.C. §
1182(c)(2)(F) the same type of information considered by
the Proclamation under the
and publies af ety informati dn,”
Likewise, the VWP considers whether a country is a safe
haven for terrorists8 U.S.C. § 1187(a)(12)(D)(ii)(11))

and whether the country generally accepts the repatriation
of its own nationals subject to @ of removal from the
United States§ 1187(c)(2)(E) These factors, along with
whether a country is a participant in the VWP program
itsel f, are the “ Nadfatyoriska |
as s es s mex corisidefec byt tleer Proclamation in
assessing whether a country should be subject to the
travel ban. Thus, in determining which countries to
subject to a travel ban, the Proclamation duplicates many
of the same criteria, and revisits many of the samesssue
that Congress considered in crafting the VWP.

Further, the Proclamation imposes a travel ban on some of
the same nations, based on the some of the same criteria,
on which Congress imposed lesser restrictions in its

management i

judgments relating to the same issues and same nations.
The Court agrees with Plaintiffs that the Procléioma
addresses some of the same issues considered by
Congress, specifically, information sharing by foreign
nations relating to travel of foreign nationals to the United
States and the consequences for failing to engage in it,
and that the Proclamation impes significantly more
restrictive limitations that go beyond what Congress has
previously imposed.

nformation”

Contrary to the Defendants
claim is not one of implied repedbeeBranch v. Smith

538 U.S. 254, 273, 123 S.Ct. 1429, 155 L.Ed.2d 407
(2003) (establishing the standard for claims that a later
provision has effectively revealed a prior provision). No
one is arguing that§ 1182(f) has effectively been
capegloedg. oRat Nat j orPdbhi sectfibt
CBngcbkss’' & llegqgei)s(liati ve acti or
criteria for issuance of visas, has implicitly limited the

Pr e s i 8148P()authority to bar intrusions into these

areas. In a different context, the Supreme Court
recogni zed a similar theory
meaning of one statute may be affected by other Acts,
particularly where Congress has spoken subseguantl
smecer ispy ciahdc glulbyFoddandtDiug
Admin. v. Brown & Williamson Tobacco Corp29 U.S.
120, 133, 120 S.Ct. 1291, 146 L.Ed.2d 121 (2000)
(holding that the Food and Dgu Admi ni str at
statutory authority to regul e
extend to regulation of tobacco, in part because
Congress’' s frequent l egi sl at
signaled that Congress did not intend that result). Indeed,

not only has Congss amended the VWP as recently as

2015, but it has regularly revised various aspects of the
immigration system affecting visa issuance over the past

t opi


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1187&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7b9b000044381
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1187&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_fcf30000ea9c4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1187&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_28cc0000ccca6
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1187&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_e77c00002f3d1
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1187&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_0123000089ab5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1187&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_652300003b291
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1187&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_3bfd0000d0fd7
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1187&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_3bfd0000d0fd7
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1187&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_3bfd0000d0fd7
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1187&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_3bfd0000d0fd7
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003244900&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_273&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_273
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003244900&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_273&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_273
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003244900&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_273&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_273
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000079182&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_133&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_133
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000079182&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_133&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_133
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000079182&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_133&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_133

15 yearsSee, e.gConsolidated Appropriations Act, Pub.

L. No. 116-161, Div. J, §8691(d), 121 Stat. 1844 (2008)
(designating the Taliban as a terrorist organization
representatives of which are inadmissible under the INA);
Intelligence Reform and Terrorism Prevention Act of
2004, Pub. L. No. 16858, § 7203, 118 Stat. 3638
(requiring bhat all visa applications be reviewed and
adjudicated by a consular officer). Thus, Plaintiffs have
offered a legitimate theory that the Proclamation has gone
beyond suspending entry into legislating changes to
Congress’s statutory scheme

*26 However, his theory is undermined in two ways.
First, with respect to the new visa issuance criteria arising
from the waiver provisiong 1182(f)explicitly grants the
President the authority not just to suspend entuy,tb
“i mpose on the entry of
deem t o be 8W0.5.6.18a182(fTkus, even'if
the waiver requirements are deemed to be additional
criteria that must be met by an alierekiag admission, a
fair reading of§ 1182(f)is that it allows the President to
impose such additional restrictions outside of previously
listed requirements.

al

Second, it is not clear that the Proclamation diyec
conflicts wi t h t he
construction of the VWP. The VWP covers certain
participating countries that have agreed to abide by
certain conditions set by the United States, including
informationsharing conditions, in exchander visaless
travel to the United States for their nation&ee8 U.S.C.

§ 1187(c)(2) It does not directly address whether
nationals of certain neWWP countries should be subject

to even greater scrutinydah the standard visa issuance
process. Likewise, the 2015 amendments related to the
treatment of nationals of VWP countries who were either
dual nationals of or had traveled to certain countries,
including five of the countries covered by the
Proclamation.See Visa Waiver Program Improvement
and Terrorist Travel Prevention Act of 2015 § 203. Those
individuals are not affected by the Proclamati@ee
Procl. § 3(b)(iv) (excepting dual nationals of Designated
Countries traveling on a passport of a differemtirtry).
Thus, although the Proclamation and the VWP address
similar problems and consider similar factors, the two are
not in such conflict that the VWP could fairly be deemed
to foreclose the restrictions imposed through the
Proclamation pursuant t® 1182(f) The Court therefore
does not conclude that there is a likelihood of success on
the claim that the Proclamation has effectively legislated
changes to the INA in contravention of Congressional
intent.

Finally, Plaintiffs point to the sheer scope of the
Proclamation and argue that it must be beyond the limit of

any authority delegated by Congress. Indeed, the
Proclamation is unique among past invocations §of
1182(f). Of the 42 proclamations issued pursuant§to
1182(f) or § 1185(a)(1)prior to EG-1, none have sought
to ban entry by nationals of more than one country at
once, let alone eight countries with approximately 150
million nationals.SeeKate M. Manuel, Cong. Research
Serv., R44743, Executive Authority to Exclude Aliens: In
Brief 6-10 (2017). The only uses & 1182(f) or §
1185(a)(1)to bar entry by nationals of a specific country
were triggered by a specific foreign policy dispute: the
Iran Hostage Crisis and a decision by the Cuban
government to cancel a migration agreement vtita
United States. Exec. Order No. 12,172, 44 Fed. Reg.
67947 Exec. Order No. 12,206, 45 Fed. Reg. 24;101
Proclamation No. 5,51751 Fed. Reg. 30,470None

explicitty affacted therissuancer of visasitodhe sameheatentma y

as the Proclamation. Indeed, mos§ 1182(f)
proclamations were issued in response to a discrete event
and werelimited to a specific group of individuals
associated with that event. Manugliprg at 6-10. As a
typical example, President Clinton invok&d1182(f)to
suspend entry of Sudanese government and military
officials for their failure to comply with a United Nations
Security Council ResolutiorSee, e.g.Proclamation No.

j udg me n@&9%58, 61 Eed.l Reg 602087 (Now 22 Cl996pger adsgs s ' s

Exec. Order No. 13,606, 77 Fed. Reg. 24,571 (Apr. 22,
2012) (suspending entry of certain persons associated
with human imghts abuses by the Iranian and Syrian
governments through the use of information technology).
Thus, the Proclamation is unprecedented in its
combination of a broad sweep impacting millions of
people based on their nationality, its imposition of
additional criteria for visa issuance, and its arguable
conflict with Congressional immigration policy. If there is
an example of & 1182(f) order, past or present, that
exceeds the authority of that statute, it wouldHi one.

*27 But other than the specific nationality restriction8of
1152(a) Plaintiffs have not identified, nor has the Court
found, any clear |limit ®n t
1182(f) that this proclamation has crossed. Nor have
Plaintiffs cited any case where a court has struck down a
§ 1182(f)order as beyond the scope of that provision. In
the only Supreme Qwmt decision considering such an
argument , t he Court hel d
President ample power to
prevent Haitian migrants from entering the United States.
Sale 509 U.S. at 187, 113 S.Ct. 254®ather, courts have
generally recognized th8t1182(f)provides the President
with a *
F.2d at 1049 n.;XeeHaitian Refugee Ctr., Inc. v. Baker
953 F.2d 1498, 1507 (11th Cir. 199®%tating that§
1182 ) pr ovi des the President
aut ho Aliertde 845 F.2d at 1117118(stating that

t
es

sweepi ng Aboucezk/78mat i o


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1187&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_fcf30000ea9c4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1187&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_fcf30000ea9c4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1185&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7b9b000044381
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1185&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7b9b000044381
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1185&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_7b9b000044381
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979164347&pubNum=0001043&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979164347&pubNum=0001043&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980191887&pubNum=0001043&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0001037&cite=UUID(I36E8DAB0347C11DA8794AB47DD0CABB0)&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=CP&fi=co_pp_sp_1037_30470&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1037_30470
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=0001037&cite=UUID(I01B22AF034CB11DA815BD679F0D6A697)&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=CP&fi=co_pp_sp_1037_60007&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1037_60007
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027544753&pubNum=0001043&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027544753&pubNum=0001043&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1152&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1152&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993125567&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_187&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_187
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112774&pubNum=0000350&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_350_1049&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1049
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986112774&pubNum=0000350&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_350_1049&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1049
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992036824&pubNum=0000350&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_350_1507&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1507
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992036824&pubNum=0000350&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_350_1507&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1507
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988048397&pubNum=0000350&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_350_1117&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_1117

§1182(flgr ant s t he pBweetsexdudemany “ vResftendant s first argue t hat
individual alien or class of aliens whose entry might harm  Clause claim summarily fails upon application of the

the nat i onvow Suh Wong v. €Eartplie§26 standard set forth iKleindienst v. Mandel408 U.S 753,

F.2d 739, 744 n.9 (9th Cir. 198Qxeferring to§ 1182(f) 92 S.Ct. 2576, 33 L.Ed.2d 683 (1972)nder Mandel

as an “extreme power " ). pursuantto Congres’ s pl enary power oV
courts review a claim that a consular officer denied a visa

The text of the statute itself is similarly unhelpful for in contravention of constitutional rights only to determine

discerning its limit. As discussed abo&,1182(f) does whet her there was a “faciall

not impose a timeirhit on the President, stating that any reason’” for the denriwillnot i n w

restriction is “for such pefiodkadbehé ngdhdlhle deexédmtciv@scee sosfa

8 U.S.C. § 1182(f)The President can impose restrictions 92 S.Ct. 2576rejecting a claim that the denial of a visa to
on “any aliens orld The Residenty c¢ Mande§ a Mdrxist Violated the. First Amendment rights
is not required to find that entry would be detrimental to  of professors who invited him to speak because the
the nation’s security, o n | yGowverament bffered“thie fatiadlyrlegismate redsondhat bre r m
encompasses any number of reastihs. a prior visit, Mandel had engaged in activities outside the

scope of his visa). Althoug®Mandelinvolved the denial
Nevertheless, Plaintiffs are correct that there must be of an individudvisa, the Supreme Court extended the use
some limit on§ 1182(f) authority. See, e.g.Kent v. of the “facially |l egitimate
Dulles, 357 U.S. 116, 12%80, 78 S.Ct. 1113, 2 L.Ed.2d categorical immigration determination ifallo v. Bell,
1204 (1958)holding that a broad statute authorizing the 430 U.S. 787, 97 S.Ct. 1473, 52 L.Ed.2d 50 (19&¥ere
Secretary of State to issue passports under rules a father alleged that he | NA’' s gr ant of e
established by the President did not allow the Secretary to preference to illegitimate children based on their
deny passports to Communists due to constitutional relationship with their mothers, but not their fathers,

considerations)Zemel v. Rusk381 U.S. 1, 7, 85%.Ct. violated the Equal Protection Claudé. at 78889, 795,
1271, 14 L.Ed.2d 179 (1965fnoting that statutes 97 S.Ct. 1473
affecting foreign relations often “leave the &exercise

power to [the President’ s] 8[Pghere aré metsimsive jeasdng  eandlude thabtoet  t
does not mean that the PreshNaddelnst damdar'd otdaddsy uwnmnorte s tarpipd t

freedom ofrexamae Rlantffs persiasively Establishment Clause claim. First, there is a more recent
argue that the use §f1182(f)to rewrite immigration law, line of cases recognizing that courts must not simply defer
such as to ban all famigased immigrant visas, would to the political branches when constitutional rights are at

likely go too far. But that line has yet to be drawn. Where  stake.SeeZadvydas v. Davjs533 U.S. 678, 695, 121
the Proclamation does not clearly run afoul of any  S.Ct. 2491, 150 L.Ed.2653 (2001)(emphasizing that in

identified limit on § 1182(f) authority with regard to immigration matters, the judicial branch is not required
nonimmigrant visas, the Court cannot find that Plaintiffs =~ wholly to defer to the political branches because their
have shown a likelihood of success on the mefithie pl enary “power i s subject t
cl ai m. Because Pl aintiffs’ | Bmat aChadhg 462249 watmateilt, 403 8.6t. not
support their requested relief in its entirety, the Court 2764 (underscoring that even when another branch of
must consider their constitutional claims. gover nment has “plenary aut h
revi ew whether t hat branch (
permissible means of implementing thato we r 7 ) . Her
where the right at issue arises from the Establishment
B. Establishment Clause Clause, thVlandelstandard is a poor fit because the core

Pl aintiffs assert that t h e hdtm ofcd wWomioh iofothe’ BstablisBnfient ChRUseS bst | Z €
fromtheDesi gnat ed Countries i s ofpds&d to ahetFreg tSpdechiOlausd of thé €Equal
and direct chain” that begRdec 9htiC| Rieej dest ndtr ump’ls mi
campaign promise to ban Muslims from entering the  right—whether to speak, listen, or be treated equally to

United States and continued through-#Gand EG2. another—but the dissemination of a public message that
IRAP Mot. Prelim. Inj. at 24. They argue that the  the Government has adopted an official policy of favoring
Praclamation therefore violates the Establishment Clause. o n e religion. Pe “afnadci Bbhg f

standard designed to evaluate an individual visa
determination is therefore not compatible with a fair
evaluation of that public message, which necessarily
requires some evaluation of the purpose behind the

1. Legal Standard messageSeeChurch of the Lukumi Babalu Ay808 U.S.


http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980136128&pubNum=0000350&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_350_744&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_744
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980136128&pubNum=0000350&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_350_744&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_350_744
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958102537&pubNum=0000708&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_708_129&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_129
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958102537&pubNum=0000708&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_708_129&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_129
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958102537&pubNum=0000708&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_708_129&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_129
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965106550&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_7
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965106550&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_7
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=8USCAS1182&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127184&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127184&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127184&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127184&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_770&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_770
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127184&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_770&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_770
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127184&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118768&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118768&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118768&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_788&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_788
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118768&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_788&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_788
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127184&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001552245&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_695&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_695
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001552245&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_695&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_695
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983129415&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_940&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_940
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983129415&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_940&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_940
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972127184&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993120503&pubNum=0000780&originatingDoc=I9b9dad60b44311e7bf23e096364180a5&refType=RP&fi=co_pp_sp_780_532&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_532

at 532, 113 S.Ct. 2217stating that an Establishment countries with majorityMuslim populations, and what
Clause violation consi sts thdy assered waoaf ldck of dormelationfhetwepnotise stated t o
disapprove of a religion). Notably, the Supreme Court has national security aims of EQ and the mechanisms

not applied theMandel standard to an Establishment outlined to achieve it. Based on these facts, this Court

Clause claim. concluded that the primary purpose for -EOwas to
effect the equivalent of a Muslim banRAP, 241
“6l “INeverthel ess, in |light @Supp.3dates560,R6a6.rThehCourCriow maffirms 'that
application ofMandelto its review of EQ2, see IRAP finding for purposes of the present analysis.
857 F.3d at 5831, Plaintiffs do not seriously contest,
and this Court accepts, the applicability Mandel. The *29 In their challenge to the Proclamation, Plaistiink
Court then looks to the concurring opinion of Justice it to this history of bad faith by noting that the
Kennedy inKerry v. Din — —43.S.— — 135 S.Ct. 2128, Procl amati on i s the specific

192 L.Ed.2d 183 (2015)to understand the distinction directive in EG-2 that agencies develop a list of countries
bet ween “facially | SeeMarks mat ® be sabjed to & travehbmn. Theydhave Supplemented the
v. United States430 U.S. 88, 193, 97 S.Ct. 990, 51 previous factual recordvith statements by President
L.Ed.2d 260 (1977} “ When a fr agment e dTrenp sinceé thaliejunétiche agairsst EDwere entered
case and no single rationale explaining the result enjoys urging a return to and a toughening of the travel ban.
the assent of five Justices, the holding of the Court may They again note what they see as the misalignment
be viewed as that position taken by those Members who between the stated national security goals of the ban and
concu red in the judgment s o n thd nheansmplamenten woeachieve themo Theydilso. assgrt

(citation omitted). An act ithatnthe i Psoclaidtianc dordimuésy dispropartiortatelyn got e ”
there is a valid reason for it on the face of the action, affect Muslims, despite the inclusion of two RBtuslim
135 S.Ct. at 214811 (Kennedy, J. concurring). An action majority nations on the list of Designated Countries. This
is “bona fide” i f ther e ha scontbiaee necord provides fatts thahpiatsallege withhh o wi n
of bad faith?” blgatRldleBastdaoni s i sufficienat paeticularity an affirmative showing of bad faith
Din, this Court cacludes that if there is a particularized in the stated rationale for the Proclamatiom, 135 S.Ct.
showing of bad faith, a ¢ o uat214]1(kehnedy,|Jdconcurrieg). “ 1 ook behi nd”
the action to evaluate its justificatiol. at 214641; see
alsolRAP, 857 F.3d at 59®1. Having found that Plaintiffs have plausibly alleged that

the Government’'s stated, faci
[“SIHere, the Proclamation states that the President, t he Procl amation is not bona

pursuant t&8 1182(f)and§ 1185(a) is suspending entry behi nd” t ha Seed. at214@4d. The€augt o n .

into the United States of nationals from the Designated thus turns to a traditional constitutional analysis, in this
Countries “to protect t he easecbhy applying tha maditionalntdste fore evaluatingoah t h
United States and its peoplBstablishnient Cladse clapSedzZadvyda] B3B §).S.rat i on
security interest is a faciallyegitimate reason for the 695, 121 S.Ct. 2491Chadha 462 U.S. at 94811, 103

actions set forth in the Proclamation, to the extent S.Ct. 2764see alsdRAP, 857 F.3d at 59@1.

authorized by those statuteseeDin, 135 S.Ct. at 2140

(Kennedy, J. concurring). “IB0The First Amendment prohibi

an establ i s hnueSr€onsb &memdeHnd gi on ,
Plaintiffs, however, assertt h at t he Proctmamadabes sgover nmentigohantheut r a
proffered national security rationale is not the true r el i gi on, and bet we eHppersanl i gi o

motivation behind the restrictions, but is instead a pretext v. Arkansas393 U.S. 97, 104, 89 S.Ct. 266, 21 L.Ed.2d
for an antiMuslim bias. In support of their assertion of 228 (1968) When a government action does not

bad faith, Plaintiffs, as part of their challenge to-20 differentiate among figions on its face, courts apply the
previously offered Pr esi de ntestaficulatedpriemon v.tKarzragm®hUu.S 602, 9 i n g
his presidential campai gn c aCtl 21059 29f lobd.2da 745 KLAO74)b ievaludbeaan” ; hi

statements that he would fulfill his campaign promise of a  Establishment Clause challen@eeHernandez v. C.I.R.
Muslim ban by focusing on territories rather than religion; 490 U.S. 680, 695, 109 S.Ct. 2136, 104 L.Ed.2d 766

EO-1, adopted without amcy consultation, which (1989) Under Lemon to withstand an Establishment
targeted only majoritgvuslim countries and contained Clause challenge (1) an act must have a secul@opey
preferences for religious minorities within those (2) “its principal or pri mar
countries; and statements of President Trump and his nei t her advances nor inhibits
advisors that EQ had the same policy goals as-HO “foster ‘“‘an excessive goverr

Plaintiffs also poited to the continued focus in E® on rel i gldat®l2613,"91 S.Ct. 210&uotingWalz v.
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Tax C o BOMAUS. 664, 674, 90 S.Ct. 1409, 25

L.Ed.2d 697 (1970Q) All three prongs of the test must be

satisfied.Edwards v. Aguillard 482 U.S. 578, 583, 107 o

S.Ct. 2573, 96 L.Ed.2d 510 (1987) 2. Historical Context

51 (52 533 the first prong of théemontest makes clear, *30 This Court previously applied tHeemontest to EG-

i n Establi shment Cl ause c %@ng fgund that | I'heJyéaBeg t@e pum%ﬁ Rrong because
McCreary Cty. v. Am. Civil Liberties Union of K\545 ere’ was substantial direct evidence that the travel ban
U.S. 844. 866 A4. 125 S.Ct. 2722. 162 L.Ed,.2d 729 was motivated by a desire to ban Muslims as a group
(2005) Thus the purpose test is not satisfied by the from enteringthe Unll'.[ed S;f'ﬂe?RAP’l 2d41 F.S_upp.3dar;[
identification of any secular purpoddcCreary, 545 U.S. 560, 562.'63' In making this factua 'etermlnat|on, the
at 865 n.13, 125 S.Ct. 2722 Suc h ald leavelthe * waourt re_hed largely on a re(_:ord of public statements made
purpose test with no real bite, given the ease of finding Y President Trump and his advisdsefore his election,

some secular purpose for al BePEhe ssuance of KO, and dlter e decision;tg, -
d [ Al N appr osngvald pupest .. bas e d ||s§u§ EG2. |E a?g58— 9 %’o’i 53‘4§?e6reenv bl

not been the way the Court has approached gmemh Cty. , 568 F.3u 784801 (R0th C|r 2009)
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chief justice’s campaign mat

predominant or primary purpose, and the secular purpose | | hi
is “secondary,” the peadiddpos eanj? Eegv{monhcgwgnerg tprosegnélr}g '@damt Qeghie
at 860, 86265, 125 S.Ct. 2722ee alsoEdwards 482 Commandments

U.S. at 594, 107 S.Ct. 25q8nding a violation of the

Establishment Clause where Th gecord eyqalﬁgatF}at)pn P“be” Q(QJ‘SWS'IPSt'“he
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doctrine”). ateme reventln us
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[54] 1551 561An assessment of the purpose of an action is a shutdown of Muslims entering the United States until our
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is the ‘Protection of t he
Entry into the United Stat
means.” J.R. 142. The next
on Fox News that President Trump told him he wanted a
Musi m ban and asked

way to do it l egal ly."” J. R

after consulting with others, he proposed that the action
be “focused on, instead of
worl d t hat
where there ares[c] substantial evidence that people are
sending terrorists-48nto our

EO-1 mirrored this rhetoric. It suspended for 90 days the
immigrant and nonimmigrant entry into the United States
of aliers from Iraq, Iran, Libya, Sudan, Somalia, Syria,
and Yemen, all countries where the vast majority of the
population is Muslim. The stated purpose of this
suspension was to “protect
terrorist attacks by foreign nationals admitted ttee

Unit ed S#lapmbl.sEG?l cahktioned that this
threat required the United
visa&i ssuance process,” a proc

in detecting individuals with terrorist ties and stopping
them from enteringt h e United-1Stlat es
However, EG1 contained no facts tying the seven
banned countries to any particular terror threats or to any
visarissuance failures. EQ also expressly drew
distinctions based on religion, requiring that refugee
claims on thebasis of religious persecution be prioritized

for individuals who were members of a minority religion

in their country of nationality.

*31 EO-1 was issued without traditional interagency
consultation. Considering this abbreviated process, the
similarity between the provisions of EQ and the public
statements about the form the promised Muslim ban
would take, the express references to religion within its
text, and the lack of any articulated connection between
the scope of the ban and particular natioraturity
threats, this Court concluded, in resolving the motion for
a preliminary injunction against E@, that there was a
“convincing case’
accompl i sh, as
promi sed
entry of nationals of predominantly Muslim countries
deemed to be dangerous territdRAP, 241 F.Supp.3d at
558-59. This Court reaffirms this finding for purposes
the present analysis.

nearly as

That conclusion echoed the determination of the United
States District Court for the Eastern District of Virginia,
which had enjoined E€ on Establishment Clause
grounds.Aziz 234 F.Supp.3d at 730, #3&8 (quoting

from a July 17, 2016 interview during which then
candidate Trump, upon hear:i

+lh awa st h“ettap u r* psausbemi o f
precensmiertnléd doy inclisioreirs a Pdesidemtial pfoclamatpn s
Mu s | b anpolizya of testrictihg o u ghat would prohibit entry of appropriate categories of

baa tMusbnms frdmr enteringRiwe rUeSi aren offehsgve anal r i s
eBcbnsoMei taultli okhmadw” whemiterigsb mch ¢ d
Qkay , Wdayer dgGomumnaandio assertied
reviewing a TRO halting E€L, the Ninth Circuit opined

Gi ul i anithattan Estaplishménb @lause elainh hseto—Edaiged t
fseAvousivbail hegateixphai nednd he

constitut i owashingtop@4erk3d atdl1es .
religion the areas of t

creastpeecddngard | §EO? jolowed Esly six. Weéks after EQ. EG-2 again

instituted a 908day suspension of entry from Designated
Caumtriesy Howgver,” EQJren®ved 1ag ffom the list of
Designated Countries, which was otherwise the same,
exempted certain categories of individuals from the ban,
and delineated other categories of individuals who might
be eligible for a casby-case waiver. It also removed the
preference for refugees from liggous minorities and
contained no express mention of religion.-2@ontained

a tndree fulsénme efactuat predicate oo ifs Istated matianah
security purpose, asserting that there is a heightened risk
that individuals from the Designated Countries will be
Streotreisstt ooper avi gebsanar dsyimpg

Desi ghatetdplCaystaycirhsci“al srtoalt
been significantly compromised by terrorist organizations,
or E®Ont ains active conflict

governments will therefore be less will or able to
“share or validate important
seeking to travel -28d(dt he Uni t

EO-2 required that the Secretary of Homeland Security,

in consultation with the Secretary of State and the DNI,

c ondu c tdwide réviemoto identify whether, and if

so what, additional informati
each foreign country to adjudicate a visa application and
determine that the applicant is not a security threat:2EO

§ 2(a). A report on that review was to hebmitted 20

days after the effective date of ER) Then, the Secretary

of State was to begin a &flay process of requesting that
foreign governments bring their practices into compliance
with any of t he report’s r
period, the Seetary of Homeland Security, after
consultation with the Secretary of State and the DNI, was
tbO t he Presi dent

e

foreign nationals of countries that have not provided the
informati on -2 8 8(e).eThis edew’andE O
recommendation plan (coll ecti
was largely unchanged from a comparable review process
contained in EGL.

In  public statements, the Trump Administration
repeatedly emphasized that EDwas, in substance, the

same as EQL. On February 16, 2017, before EDwas

issued, Stephen Miller, Senior Policy Advisor to the

rge sai dtewmd et cshtaarta cntge r“i Ceeldl st heo
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minort echni cal di fferences” ashddovaMcE€rearyt5ddU.S &t 835, 869H2,e874; IRa s i ¢
policies are stildl goi ng t dS.Ch 2722{evaluating the purpose of Ja.thitd propobedl . W]
EO-2 was signed on March 6, 2017, White House Press display of theTen Commandments in light of two prior
Secretary Sean Spicer e mph a proppsalsimatehwithin the oturdelnfaygar).i nci pl es

the [second] executive orderremaéir e s ame” as those of

EO-1. J.R. 118. EE? itself explicitly stated that changes BIIHowever, past actions do nc

from EO-1, particularly the addition of exemption and ones.McCreary, 545 U.S. at 874, 125 S.Ct. 272®hile

wai ver categori es, wer e madel r tt o sidduleds rejedtciah ‘i

concerR81MH. EO government al purpose has cha
“take account of g e nanally e c h:

*32 Considering EOG2 in this context, this @urt signi fi cantd TheoSugtéme iCaurt Has 'hot

concluded that despite the modifications from-E@nd articulated what kind of changes are necessary to obviate

the removal of any reference to religion, the history of the taint of a prior Establishment Clause violation. On this
public statements “cont i nue dointFelixp City ofiBdanfieh 84t ©.3d 848 (10th Girg c a s
that the purpose of EQ remains the realization of the 2016) cited by Defendants, is instructive. Felix, the
long-envisioned Muslim ba . IRAP, 241 F.Supp.3d at United States Court of Appeals for the Tenth Circuit

559 In so finding, the Court determined that the core st ated t hat “it is possible
policy outcome of a ban on entry of nationals from the  with an impermissible purpose, or creatan

Designated Countries remained intact, that —EO unconstitutional effect, but later take affirmative actions

continued to have the same practical mechanics of a t o neutralize” t he Eslithatbl i shi

Muslim ban by another name that President Trump had so 863 I n assessing “whether cur

publicly described, and that the national security to overcomea obj ecti ve observer’'s

rationale, under the circumstances, represented at most a impermissible Establishment Clause violation,

secondary purpose for the travel bih.at 55960, 562 government al curative acti ons

63. This Court accordingly found that the Plaintiffs were persuasively present a primary nonreligious effect, but

likely to succeed on their claim that EP violated the also to disassociate the [government action] from its

Establishment Clauséd. at 560, 564see alsdRAP, 857 previo u s rel i gi old s Specdiitaflye cthe. ”

F.3d at 601 The Court reaffirms this finding for purposes government al cur e shoul d be

of the present analysis. “public,” and (3) “at | east
Establishment Clause violatiofal.

1571 381t js against this backdrop that the Court must now

assess the I|Iikelihood of success of Pl aintiffs’ claim t

the Proclamation violates the Establishment Clause.

Because “reasonabl e observers have reasonabl

memories, ” past Establishment cl addheProglamgiion t | ons are

relevant to the assessment of present government actions. .

McCreary, 545 U.S. at 866, 874, 125 S.Ct. 27%ke The Government argues that the Proclamation does not

Santa Fe Indep. Sch. Dist. v. D&S0 U.S. 290, 315, 120 violate the Establishment Clause because unlikeZ-@
S.Ct. 2266, 147 L.Ed.2d 295 (200@)ejecting the is based on a worldwide review by the Acting Secretary
argument, in a case involving successive scipoayer of Homeland Security of informatiesharing practices
policies, that adoption of a new, facially neutral school and other factors relevant to the visauance process. A

prayer policy “insulates th Omeaﬂsﬁq OftHe tv&otoérl__d%shrevqglp cerdajp 8“‘7‘”9 haty e r
from constitutional scruti s%pportt irst, the dt'n Srlel§|ry
“must include an examinat.i revi prolcq§s CorkgLi'Ctre Pmadyageq ok dhe

surrounding its enactment )b ?\/ﬁ . IblIJD‘ fni;'at\f"%ng
of a successive Establishment Clawsaation, a court aseline C”te”a or assessing avallabfe ' informiation

must thus not | apse i n t o t fFlgvant tg [he visg issuancg processg, an, s§e$5MNentyof d

objective observer,” m$aER countyy agaigsy fose, 1geigrs, {hg Con‘ISLfltaaI"ﬁmWf
with the history of t h e g o v Preign., gaygrments ; {o  incgegse jcpmpliapce, m%ngt en
to learn what IMcGren,545U.8 ats t [RCODMERdptions” on % Esrictions. fof countriés Wh

866, 125 S.Ct. 272Here, where EQL and EG2 were complance remains inadequate. Procl. 8§ 1(e), ().

each likely to violate the Establishment Clause, and the Second, the Proclamation also alters the list of Designated

third iteration, the Proclamation, was issued close on their Countries. In II\E/|91 ar|1d_ EG_Z’ al thﬁ bannleDd count?es .
heels—within nine and six monthsiespectively—it is were majorityMu s 1 1 m; the roclamati

common sense” t hat t he Pr gcyr?trigsmigc{uqieotwo ngn?ajgrﬁydl\guslirp ﬁ)untfieﬁ:e i
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North Korea and Venezuela. Like EB the
Proclamation includes certain exceptions and authorizes
caseby-case waivers, but its restrictions are more finely
tuned, with distinctions made for most of the Designated

Proclamation has stated a nonreligious purpose for the
travel ban, but whether that purpose is, in fact, the
primary purpose for the travel ban, rather than a purpose
secondary to the religious animus that the Court has

Countries as to particular kindef visas subject to
suspension.

found, and continues to findp the the primary purpose

for the EG-2. McCreary, 545 U.S. at 860, 8685, 125

S.Ct. 2722 The Court also considers whether the
governmental curative action since EDwas purposeful,

public, ar “at | east as persuas
endor sement Felixf841rFe3d at §a3Ai the ”

outset of this analysis, the Court notes that, on its face, the
Proclamation is not entirely dependent of the
President’s history of public
In a July 24, 2016 interview on Meet the Press, then
candidate Trump, when asked about his proposed
“Muslim ban,"” responded by s
immediately suspend immigratiolnom any nation that

has been compromised by terrorism until such time as

*33 [flDefendants also emphasize that the Proclamation
makes no express distinctions based on religion. As with
EO-2, the fact that, within the four corners of the
document, liere is no explicit distinction among countries
based on religion does not end the inquiry. Establishment
Clause violations can arise from facially neutral
government actionSeeBd. of Educ.of Kiryas Joel Vill.
Sch. Dist. v. Grumett12 U.S. 687, 69902, 114 S.Ct.
2481, 129 L.Ed.2d 546 (1994)f. Church of the Lukumi
Babalu Aye 508 U.S. at 534, 542, 113 S.Ct. 2217
(holding thata facially neutral city ordinance prohibiting

animal sacrifice and intended to target the Santeria fath pr oven vetting mechani sms hayv
vi ol at ed t he Free Ex er ci s e 21920.aWheneaskdd eifctlasuferraulationt repeeserffed e e

Exercise Clause, like the Establishment Clause, extends “r ol | back” of the Muslim ban,
beyond faci al di scrargeingat i tomdt dndxpaetsiamm, 't noting t he
religion “cannot be shieldetdl bgkimegeatomglriranoei wist h btelte
requirement of f a cKinm$ Joed eut whkent M” )useAls tihre wor d Mus 1l i m
where a facially neutral delegation of civic power to Trump’ s characterizati on of

“qualified voters” of a
of followers of Satmas Hasidism was deemed to be a
purposeful and forbidden”
Clause, a simple check on the demographics of the
geographic area affected by the Proclamation, with a
combined population that is predominantly Muslim
reveals that its impact closely aligns with religious
affiliation. Kiryas Joe] 512 U.S. at 699702, 114 S.Ct.
2481

v i lotcasmpre aspar seishbension rofaimrhigragion ardilnvptting s e d
mechanisrm have been implemented, appears to mirror

thé aonwours o@f the fProtldmatiorE slikewisé, i tekeh me n
permanent travel ban imposed by the Proclamation was
forecast at the time of EQ and EG2. On January 30,

2017, three days after issuing the-88y ban under EO

1, ostensibly for the purpose of conducting an internal

review of vetting procedures, President Trump seemed to
predict the results of that r
have a very, very strict ban.
issuance of EQ, White Howse officials, noting that E©

2's provisions were temporar.y
be extended past 90 days and to additional countries. J.R.

116.

“

Likewise, the inclusion of two nemajority Muslim
nations, North Korea and Venezuela, does not
persuasively show a lack of religious purpose behind the
Proclamation. The Venezuela ban is qualitatively
different from the others because it extends only to
government officials, and the ban on North Korea will,
according to Depament of State statistics, affect fewer
than 100 people, only a fraction of one percent of all those
affected by the Proclamation. In short, the inclusion of
Venezuela and North Korea in the Proclamation has little  architecture of the prior Executive Orders and the
practical consequence. The Court mustrafae still Proclamation is fundamentally the same. Each of these
assess whether, as has occurred in other Establishment executive actions bans thesimnce of immigrant and

*34 Upon consideration of the text of EQO, EG-2, and
the Proclamation, there are substantial reasogadstion
whether the asserted national security purpose has now
indeed become the primary purpose. First, the underlying

Clause cases, t he i nsert i ononinnfigrant \nsassoe the basia of hationadity to mukipde “ a
litigating position” r at her mapritydvinslimracounteea onrthe basis oécbrfcayns about o “
of f” the prior “ uMc@reasyt545k a b |terbrisno bihee RBraciamadon does not abandon this

U.S. at 87472, 125 S.Ct. 272finding that the addition
of secular texts to a Ten Commandments display did not
remedy a prior Establishment Clause violation).

fundamental approach, but rather doubles down on it,
because ratlmehan imposing a temporary, Sfay travel
ban, the Proclamation establishes an indefinite travel ban,
which is subject to periodic review, but which would

As with EG-2, the Court must consider not whetliee become permanent in the absence of additional action.
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Proclamation. For example, E® noted as one factor in

Although the Government frames the Procldomat bannhng | ran that it “regularly
review process as an independent action that has cured Uni t ed St ates Government in i
any taint from EG2, a close read of EQ and EG2 EO-2 § 2(e)(i), while the Proclamation concluded that
reveals that the outcome of the DHS Review was atleast “ | r an does not cooperate wii
partially preordained. It is undisputed that the DHS counterterrori s m()eBEOL justified, " Pr
Review was conducted pursuant to tfer esi dent he ban on Somalia in part be
directive, contained in both EQ and EG2, mandating a recogni ze Somal i i—2 8 B(e)(ii)t y doc

review of informatiorsharing practices, but that directive one of the same factors used to justified the Somali ban in

also telegraphed the expected recommendations. the ProclamationseeProcl. § 2(h)(i). In both orders, the
Specifically, EG-2 instructed that the Secretary of ban on Syria is justified in part by the fact that Syria is a
Homel and Se c wmitbthe/PreSident a list of s u $tate sponsor of terrorism and does not cooperate with the
countries recommended for inclusion in a Presidential United States in addressing security or terrorism risks.
proclamation that would prohibit the entry of appropriate  This substantial overlap between EOD and the
categories of f-282XdsetEO48t i oRraclammatich inEterms of the teria considered and

2(e) (omitting the phrase dppliedpim idgntifying toentries dot barg underménss the f 7 )
This language does not permit the Secretary to characterization of the Proc

recommend that no nationalbased travel ban is impose a travel ban as the product of an independent
necessary. The language of EOthus indicates that the evaluation unconnected to the earlier, tainted travel bans,
President had decided, even before the study had been and furthersuggests that many of the results may have
conducted, that regardless of the results, soat®nals been preordained. Where the President ordered the
would be subject to a travel ban. Where 20 submission of a list of countries to be banned, and the

contemplated and planned for the very type of travel ban criteria used to arrive at that list substantially aligned with
imposed by the Proclamation, the Proclamation cannot be those he applied to generate the lisbafined countries in
framed as an independent product of bureaucratic the tainted EG2, it is not surprising that agency officials
operation. acting in good faith could and did propose a similar list of
countries to be banned in the Proclamation.

Moreover, a comparison &0O-2 with the Proclamation

reveals that many of the criteria considered in the DHS *35 Some of the specific determinations made in the
Review, and used to justify the ban on specific countries  Proclamation, by deviating from the general findings of
in the Proclamation, were substantially similar to those the DHS Review, also undermine the argument that the

used to select the list of countries banned by E®&O-2 Designated Countries were selected by an independent
explained its choice of countries by noting that some or  process completely untethered to the Presiders ear | i ¢
al | wer e “a state S pons or statements aelvocating fors anMuslim baa.d-or &xbnepke,n

significantly compromised bwltboughi g¢theorRramdlzarhd toinesn’'s a
made it difficult for the United States to deport their designed to combat deficient informatisharing

nati onal s b e c adelayeissuing, eryrefuset y p practecds,| Somalia, which was found to have adequate

to issue, t r a w2e8l 1(d)d These faeanst s . iriformat@nsharing practices, isewertheless on the list

| argely track the *“-Bhfetyriskn al of Designated Goyntries raxdd igpsubjectitoca ban on all
assessment” factors consi déeamamnts ifrom thah mationD B@nalieR is \ai neajerjty

which include whether a c ouMuslimycoungy that “wiasn mcluded oim thp disteoh t i a |
terroris t safe haven” and “f ai |Desighated Ceuntges vire bdtht €D anat EG2n al s
subject to final orders of Vemeaueh,anheantvhily m nomdjoety Muslimt ratibn, St at e
Proclamation § 1(c)(iii). Likewise, E ostensibly was determined to have inadequate informasioaring

selected banned countries in part because country practices, to have at least one national security risk factor,
circumstances di mi nirmsrheerdt ' S &nd @0 nbét oreli@bly greceiveg its v rationals slated for
willingness or ability to share or validate important deportation. Despite these deficiencies, only officials of
information about individuals seeking to travel to the the Venemelan government are barred from entry. Thus,

United States,” a consi der abyiitoown terinsg the Peonlamatiopdidsat sirmply ney ony o f
t he “ lhmhenratgietme nt i nf or mat i othéresulisnotlan dbjétave informatidharing review but

security and publisafety inbr mat i on” cr it ensttad made ecertaia subjective determinations that

the baseline for the DHS Repdd. § 1(c)(i)}(ii). resulted in a disproportionate impact momjority-Muslim

nations, and a greater alignment with the travel ban of
ManyofEG2 ' s speci fic findings E&{othah wdaula rothervdse dlavufiorh the elgective
are also substantially the same as those described in the factors considered in the review. Moreover, the exception



given to Venezuela serves to reveal that information
sharing deficiencies alnot necessarily warrant a broad,
nationalitybased ban.

That fact brings into relief a continued lack in the
Proclamation, as in E€QL and EG2, of facts establishing

that a broad nationalitpased travel ban is justified by
possible failures in the \dsissuance process and the

terrorist and public
ban is meant to thwart.
may meet the

1182(fy seesuprapart II.A.2, they do not explain why
the broad travel ban is necessary in a way that
convincingly demonstrates that its primary purpose is
now unrelated to religious animus. As discussed above, a
nationalitybased travel ban against eight nations
consisting of over 150 million people is unprecedented.
Since the enactment & 1182(f) only two of the 42
invocations of that authority have sought to bar entry
based on nationality, and in those cases onlynaga
single nation and in response to a specific diplomatic
dispute with that nationrSeeExec. Order No. 12,172, 44
Fed. Reg. 67947Exec. Order No. 12,206, 45 Fed. Reg.
24,101 Proclamation No. 551751 Fed. Reg. 30,470
Such a ban was not even imposed after the September 11,
2001 attacks. Furthermore, while EDand EG2 sought

to justify the travel ban based on priacts of terrorism
involving nationals of the Designated Countries,
Defendants offer no evidence, even in the form of
classified information submitted to the Court, showing an
intelligencebased terrorism threat justifying a ban on
entire nationalities; ather, the Proclamation relies
primarily on the lack of information sharing from the
Designated Countries. Numerous distinguished former
national security officials have attested to the unique
nature of this travel ban and the lack of a discernible
nationd security rationale for it, including any rationale
that would flow from informatiorsharing deficiencies.
Notably, in the context of the VWP, Congress as recently
as 2015 examined this same issue and responded with
legislation that falls well short of grkind of nationality
based travel banSee suprapart Ill.LA.3. Thus, the
Proclamation fails adequately to explain not the need to
respond to informatioesharing deficiencies, but the need
for the specific response of an unprecedented, sweeping
nationalitybased travel ban against majoifitjuslim
nations.

The Court does not reference the record evidence showing
the apparent disconnect between the identified problem
and the broad, nationalityased travel ban to evaluate the
merits of the travel ban as ational security matteSee
Holder v. Humanitarian Law Projec661 U.S. 1, 3334,

130 S.Ct. 2705, 177 L.Ed.2d 355 (201@}ating that
generally, courts should afford deference to national

secuity and foreign policy judgments of the Executive
Branch). Nor does it question that informatimaring
deficiencies can have a national security impact and
should be addressed. Rather, it considers this context only

to assess whether the Proclamation rspasively
establishes that the primary purpose of the travel ban is no
longer religious animus. Based on the facts that the
Procl amation’s ban general |l

safetyTrtihmp'ast seahlaitert hde®coiciBiman i
Whdi et atheed Ptrhees itdéimeoot & @scoraibendathi ' nsg s
| ow bar8U&L.8" d e listrof natmoms ttodbe subjettedeto aetsavel, ban, the criteria

used to select countries were highly correlated with those
used to select the countries for ED the terms of the
Proclamation’s travel ban
compared to the objective measures applied in the DHS
Review, and the proposed response has not been
adequately explained as a necessary one to the identified
problem, the Court cannot conclude that the Proclamation
sufficiently of f divesactian thatpur p o
establishes that the taint of EDno longer underlies the

travel banSeeFelix, 841 F.3d at 863

s ke

*36 [2To the extent that th&overnment might have
provided additional evidence to establish that national
security is now the primary purpose for the travel ban, it
has not done so. It has not offered classified information
such as the September 15, 2017 DHS Report which, even
thoudh not “publi c, could have
Court to explain the shift in purpose. Of course, even if
such evidence was forthcoming, its value in obviating the
taint of the earlier Executive Orders would be limited. As
noted, in Establishment Clausases, it is the opinion of
the reasonable observer that contrblsCreary, 545 U.S.

at 866, 125 S.Ct. 272gyuoting Santa Fe 530 U.S. at
315, 120 S.Ct. 22§6Purposes that can be discerned only

i f one burrowjosalcceasd meddrf
little to “assure [the publi
endor sing a FeleglB4l§.Bdau8s83 vi ew. ”

Beyond the Proclamation itself, Defendants have offered
only one additional “public”
that the Proclamation is now cured of religious animus: a
speech by the President delivered ind@arabia in May

2017 in which he made various positive statements about
Islam. SeeFelix, 841 F.3d at 863Such a statement,
however, did not in any
prior intention to impose a Muslim ban. Particularly
where, in August 2017, President Trump tweeted
statement that a method hostile to Islashooting
Musl ims with bul |l etshouldibe ped
used to deter future terrorism, there is no record of public
statement s showing any chan
intentions relating to a Muslim ban.

way

Rather, the only other available public statements not only
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fail to advance, but instead undermine, the positonthat The r easonabl e observer usin
the primary purpose of the travel ban now derives from sense” would rely on nthhe st a
the need to address informatisharing deficiencies. discern the purpose of a Presidential Proclamation.

Even while interagency consation regarding the travel McCreary, 545 U.S. at 874, 125 S.Ct. 2723ere, those

ban took place behind closed doors, another conversation st at ement s do not of fer “per
continued in the public eye. The day after -2Owas Presi dent’ sramudlino ban, orahislsttedf o
enjoined, President Trump proclaimed at arally thatithad i nt enti on to use a ban on cert
been a “watered down ver si oeffectuafe a Miskm barkelixs841 Fo3d at '863riorhda t had
been “t ai l or[ ed]” by | awy er s they show that the siated intehtion to lingaskldslim

challenges. J.R. 6538 3 . He suggested ibnasnt edd st htagaen* werepeal ed or
ought to go back to the first one and go all the way, which  McCreary, 545 U.S. at 872, 125 S.Ct. 2722Rather,

is what I wanted to do i n theye cadtithesRroclpratior es 'the JnexRicables B3 . I
June 3, 2017 tweet, days aftertheeFot h  Ci r c u i t 'asimatop iofntheotwicenjoined Mislim ban, and, in
uphol ding this CouFr2 Presidentnj u achoes ofvicCreary, @anvels the niessage that the third
Trump declared in a tweet titeration df e bamre dodgert tdmporafrwidl beethe Ba n
as an extra |level of safetylenhadnRed6eéxpr €8s iJduah&2, &5 t2h0el °

President Trump tweeted tha$Ct222 ] he Justice Dept. shoul
have sayed with the original Travel Ban, not the watered

down, politically correct version they submitted to [the *37 The “@initial?” announcement
Supreme Court],” and that | “offdred repeatedlyi and ekpkcipiyt througth ®rediddnt a s k
for an expedited hearing of the watered down TravelBan Tr ump ' s own statement s, forc
before the Supreme Cour& seek mub tougher expressed his purpose in unequivocal terms. URdgx,
version!” J. R. 664. Then, bhe SEpYtembree ntl’'5Ss, cAldle7 mutshe be

same day that the Acting Secretary of Homeland Security t he i ni t i Relix' 84 F.3u lata863Herey the

submitted her report, President Trump again called for an  Court concludes that where the Proclamation itself is not
expansion of the travel b a nsuffictentlyeirdepadegt oftEB-Atb sighdl & purpdsefid, v e | |
into the United Stas should be far larger, tougher and persuasive change in the primary purpose of the travel

more specifiebut stupidly, that would not be politically ban, and ther e wer e no ot he

correct!” J.R. 705. persuasively” as t he originae
different primary purpose for the travel ban, it cannud fi

Thus, whil e Defendants asséhtatthat' rehbasorPalolcd amas émownes”

travel ban was arrived at through the routine operationsof pr i mary purpose of the Procl

the government bureaucsadhe public was witness to a longer the desire to impose a Muslim b&eeMcCreary;

different genealogy, one in which the President 545 U.S. at 872, 125 StC2722 (finding that a third

speaking “straight t o +he Aemsion bfcaaTen Gomnosapdments”display ¢dntinuéd6td
announced his intention to go back to and get even have a primarily religious purposefelix, 841 F.3d at
tougher than in EGQL and EG2. Notably, the June 5 863 The Court therefore finds that Plaintiffs have
t weet cal luicrhg tfoaurghar “ mer s i aenmbnstratedviteatatiey aretlidely to succeed on the merits
even before President Trump had received any reports on of their Establishment Clause claim. Having reached this

the DHS Review that ostensibly identified the need for a  concluso n , t he Cour't need not
travel ban, the first of which he received over a month  likelihood of success on their Equal Protection Clause

later on July 9, 2017, the President had alreadydddci claim.

that the travel ban would continue. His September 15,

2017 tweet calling for a “far |l arger, tougher” travel b

issued the same day that that the final report was received,

reinforced this position. Against the backdrop of two prior ~ IV. Irreparable Harm

Executive Ordershat this Court and others have deemed  ®*Having concluded that Plaintiffs have established a

likely violated the Establishment Claussge, e.g.Aziz likelihood of success orhé merits on theig§ 1152(ajand

234 F.Supp.3d at 73@nd Hawaii, 241 F.Supp.3d at Establishment Clause claims, the Court turns to whether
113738, this Court is obligated to pay attention to such ~ they have shown a likelihood of irreparable harm. The
statements See McCreary, 545 U.S. at 866, 125 S.Ct. Supreme Court has held that
2722 (cautioning courts that freademg fora eamo mininkgle Periads of atime,
absenth nd e d objective observeunquepBtt onpaubslity co$tséBligduvt es it
remain “familiar with the BUNg#2¢Y.§. 348,373,199 BCt. g683v 4O L.Fth?d b4V * s
action and competent to | ea9%6)(indiagireparablae hamyupoR a wiolatiop thies h o w” )
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freedom of association). The Fourth Circuit has applied
this holding to cases involving the freedom of speech and
expression.E.g, Centro Tepeyac v. Montgomery GCty.
722 F.3d 184, 190, 1992 (4th Cir. 2013)Legend Night
Club v. Miller, 637 F.3d 291, 302 (4th Cir. 2011)
Although the Fourth Circuit has not held that a violation
of the Establishment Clause likewise necessagylts in
irreparable harm, other circuits haveSee, e.g.
Chaplaincy of Full Gospel Churches v. Englad84 F.3d
290, 303 (D.C. Cir. 2006)ngebretsen ex rel. Ingebretsen
v. Jackson Pub. Sch. Dis88 F.3d 274, 280 (5th Cir.
1996y Par ent s6 Assodn 0,f803F.2& .
1235, 1242 (2d Cir. 1986Am. Civil Liberties Union of

lll. v. City of St. Charles794 F.2d 265, 275 (7th Cir.
1986) (finding irreparable harm in an Establishment
Clause case and stating
well as substantial because an erosion of religious
liberties cannot be deterred by awarding damages to the
victims of such erosion”).

Here, as irElrod, “First Amendment
threatened or in fact being impaired at thedirelief was

the Proclamation.

V. Balance of the Equities

*38 [%%In balancing the equities, the Court considers the
significant, irreparable harm Plaintiffs would face both
from the prolonged separation from family members and
the Establishment Clause violation. While Plaintiffs
would likely face irreparable harm in ttebsence of an
injunction and would plainly benefit from an injunction,

1Dgfengants @& noh diracdys harmed by a preliminary

injunction preventing them from enforcing a Proclamation
likely to be found unconstitutionaeeNewsom ex rel.
Newsom v. Albemarle Cty. Sch. B854 F.3d 249, 261

At the same tira ,
governmental
security

the Supreme Court
interest is more compelling than the
o Haig tv.lAgee 48 U.S. 280, 307,

i H0L §Cle 87665 69uleEr.2d 640 (L98Bthough the

Proclamation seeks to further informatisharing and

S oug427 US. at 373, 96 S.Ct. 2673 “ [ W] h e n dipiomatic purposes, Defendants have not shown that

Establishment Clause violation is alleged, infringement
occurs the moment t he
Chaplaincy of Full Gospel Churched54 F.3d at 303
The Court accordingly finds that Plaintiffs have
established a likelihood of irreparable harm arising from
their Establishment Clause claim at the time the
Proclamation takes effect.

64The Court also finds that Plaintiffs with a family
member seeking an immigrant visa have established a
likelihood of irreparable harm as a result of the
Proclamation’s violatiaom
occurs when the threatened
to grant an effective remedy, such as a harm that cannot
be compensated by money damages at a later $éa.
Hawaii, 859 F.3d at782 see alsollA Charles Alan
Wright & Arthur R. Miller, Federal Practice and
Procedure§ 2948.1 (3d ed. 1998)rhe injury must be
likely, not merely speculative, in order to be considered
irreparable. Wright & Miller supra § 2948.1 Without an
injunction, Plaintiffs will be subjected to imminent and
irreparable harm as a result of the prolonged separation
from their family members caused by the Proclamation.
Hawaii, 859 F.3d at 78Zconsidering separation from
family members in finding a likelihood of irreparable
harm); see alsolRAP, 857 F.3d at 6112 (Keenan, J.,
concurring). The absen of a family member cannot be
cured through a later payment of money damages, and is
therefore irreparable. For
claims are ripe, the injury is not speculative, despite the
Procl amati on’
Thus, Plaintiffs have shown irreparable harm as a result of

national security cannot be maintained without an

g o v e runpraec@ented seigiebuNy N travelabaw AN ipjungtiene .

would not grant entry to any individuéoreign national,

but would only preclude the use of a blanket ban. Even
with an injunction, visa applicants from the Designated
Countries would be screened through the standard,
individualized vetting process under which the burden is
on individual apgtants to prove that they are not
inadmissible to the United State®.U.S.C. § 1361An
injunction would not shift or lessen that burden or prevent
the denial of any particular visa application. Thus, as a

o fgeneral gattar, Nhe  balance (thfe pquities favogss the a

issygngeofan injupglieni r s a court’s ab

However, in partially staying the injunction of EQ) the
Supreme Court noted that the balance of equities varies
depending on a foreign nati
to the United StatesseeTrump 137 S.Ct. at 2088For
those individuals who | ack
fide relationship with a person or entity in the United
States,” the equitiesesgihi ft
national security prevails over any harms resulting from
the Proclamation’s |I|ikely
violations. Seeid. Accordingly, this factor supports an
injunction extending only to individuals with a bona fide
relationship with an individual or entity in the United
States, as discussed below.

t he that Pl ai

S ame reasaon

s Sea suprapart LB.r o v i V& Publig kterest

[6lpreventing an Establishment Clause violation provides

t h d4th Cir. R083)Aziz 234 MBupp.8d ati738r epar abl e

or

S

Esf
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a significant public benefit. The Supreme Colnds (9th Cir. 2017)(clarifying the scope of the injunction
recogni zed t he “fundament aabainstic®2). € organizatiods, thdocpnnectioh must be
Establishment Cl ause in ourfocmasti dotumeatl eds,c haeemte.for
Wallace v. Jaffree472 U.S. 38, 60, 105 S.Ct. 2479, 86 rather than for the purposes of evading the Proclamation.
L.Ed.2d 29 (1985) Th e F o ughtdntorbaing bub r o uTrump 137 S.Ct. at 2088-or exanp | e, Il RAP' s em
Nation, our Constitution, and our Bill of Rights with its or an invited speaker for ME
prohibition against any governmental establishment of | AAB’ s conf er e n8eeid. (inoludingda qu al i
religion” because they undé€risetcaaud erhathvi gedet omanmtda lels w
established religions and religious persecution gohandin “ wor ker who accepted an offe
h a n &ngél v. Vitale 370 U.S. 421, 4333, 82 S.Ct. the scope of the injunction). A member of MESA or
1261, 8 L.Ed.2d 601 (1962)When the government another membership organization who formally joined the
chooses sides among r el i gi oonganjzatidnlpeforethe dat vofithe imjbnctien amdeseeks ltot ”
“hatred, di sr especimthosawhd e venmter tleo Wnited nBpates fof organized activities or
adhere to different beliefSeeid. at 431, 82 S.Ct. 1261 meetings of the association would alfall within its
Thus, to avoid sowing seeds of division in our nation, scopeSeed.Pur suant to the Supr eme
upholding this fundamental constitutional principle atthe Ni nt h Circuit’'s determinati on
core ofour Nation’'s identity s spons@ship assurmrica from faiUcSa nedettiementodgency
interest. has a bona fide connection to the United &3tathe Court
concludes that clients of IRAP and HIAS, and those
[67IThe Court also finds that granting an injunction on the  similarly situated, are not covered by the injunction
Proclamation’s violation of abdefitasepahdtd bonadideaaiatoaship ds definecalrdve. i ¢
interest. Section 1152(a)represents a judgment by Seeid. at 2088 Hawaii, 871 F.3d at 66%64 (finding that
Congress that our immigration policy should not a refugee with a formal sponsorship assurance from a
discriminate on the basis of nationality. To the extent that U.S. resettlement agendas a bona fide connection to
this judgment is undermined by the Proclamation, the the United States)Trump v. Hawaii No. 17A275,— — —

public interest is furthered bgn injunction on those US.—- - +——S.Ct.— - +—— kEd.2d- - +2017 WL

grounds. 3975174 (Sept. 11, 2017staying the Ninth Circuit
mandate “with respecatformalo r ef

*39 Al t hough t he Government ' a&as siunrtaenrcees’t) . i n nati onal

security is a significant public interest, for the reasons

discussed abovege supragart V, those interests are not The injunction also will not apply to travelers from

paramount in this instance. Accordingly, the Courtl$ Venezuela or North Korea because the balance of equities

that the public interest favors an injunction. favors Defendants with respect to those two countries.
Section 1152(aprovides no basis to support an injunction
relating to Venezuela because the Proclamation does not
bar immigrants from Venezuela. Given the extremely

VII. Scope of Rel_ief _ _ limited number of visas typically issued to individuals
The Pl aintiffs’ E s § albh52(a)s h m&dmt Nortf IKéréh s Baintifisntthve neither argued nor
arguments focused primarily on the travel ban for citizens  shown how any individuals from that nation with a bona
of the eight Designated @otries in Section 2 of the fide relationship to a person or entity in the United States
Proclamation. The Court will therefore enjoin Section 2 will be harmed by th@ 1152(a)violation. Likewise, they
only, subject to the following exceptions. have not shown how travelers from Veneauet North

Korea would be harmed by the likely Establishment
As discussed above, because the balance of equities favor Clause violation. Accordingly, the injunction will not

Defendants as to visa applicants with no ties to the United  apply to nationals of Venezuela or North Korea.

States, lie injunction is limited to barring enforcement of

Section 2 against those i nd*x#o Firthiy,aih Sight' & e cbnatituBonal cofcergsd i b |
claim of a bona fide relationship with a person or entity in associated with enjoining the Presiteof the United

the Unit elumpS 134 tS&Cs .at’ 2088 For States, this injunction does not apply to the President and
individuals, the injunction covers visa applications by instead applies only to the other Defendants and the
individuals with immediate family members, such as federal officials who will actually enforce the
parents, children, or si bl iPro@anation®ée Franklih, 1505 aUss. at goma,n1dp ar e nt
grandchildren, brothefi®-law, sistersn-law, aunts, S.Ct. 2767

uncles, nieces, nephews, and cousins of persons in the

Uni ted IE tHMlleVSTrump 871 F.3d 646, 658 [68] [69] [70IT h e in ] uncti on wi | | app | y
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establ s hed” t hat a feder al d Supreénte iCourt has descrilted inmagsation” pelicydas a
discretion to fashion appropriate injunctive relief in a comprehensive andnifieds y s t €enas,809 F.3d at
part i culRahmond desamts Org., Inc. v. Kemp 18788 (footnotes omitted). Accordingly, Section 2 of the

956 F.2d 1300, 1308 (4th Cir. 98); see alsoTexas V. Proclamation, with e exceptions and to the extent

United States809 F.3d 134, 188 (5th Cir. 201fjolding described above, will be enjoined on a nationwide basis.

t hat the “Constitution vests the District Cour't with ‘t
judicial Power of the United States,'’ " which “extends
across the cU&nGonmstyart. Il §Boting

affoéod by an equaldlSy--di36i ded court

S.Ct. 2271, 195 L.Ed.2d 638 (2016pjunctive relief CONCLUSION

“should be no more burdensg TE he defendant t han
necessary to provide compet r el i ef to th or th’(e gregorng reasons,
Califano v. Yamasaki442 U.S. 682, 702, 99 S.Ct. 2545, reinfinary '”J“”C“O” 4§ GRANTED IN PART and

61 L.Ed.2d 176 (1979However, nationwide injunctions _DENIE_D INb PART Tr]',e Court will f|ssue a prellml?arh
are appropriate if necessary to afford relief to the |nJun|ct|on_ arrln%_ en orc;:ment 0 Secélqn r21 of the
prevailing party.Seeid.; Richmond Tenants Org., Inc. Proclamation, subject to the terms stated in the separate

956 F.2d at 13089, Texas 809 F.3d at 188 Order.

["IThe Court has found that Plaintiffs are likely to

succeed on their claims that Section 2 of the Proclamation

violates the Establishment Clause a@dl1152(a) The ORDER
Individual and Organizational Plaintiffs are located in

different parts of the United States, indicating that  For the reasons stated in the accompanying Memorandum

nationwide relief may be appropriafichmond Tenants Opinion, the Court finds that the Plaintiffs have standing
Org., Inc, 956 F.2d at 130¢holding that a nationwide to maintain thigivil action and have established that they
injunction was “appropri at gélkelytdsutcée@ bnaHé meritd Bt they are likell 1 €
plaintiffs lived in different parts of the country). suffer irreparable harm in the absence of injunctive relief,

Moreover, although the Government has argued that relief  and that the balance of the equities and the public interest
should be strictly limited to the specific interests of  fayor an injunction.

Plaintiffs, an Establishment Clause violation has impacts

beyond the personal interests of individual partiegner Accordingly, it is hereby ORDERED that:

v. Forsyth Cty. 653 F.3d 341, 355 (4th Cir. 2011)

(“[ Tl hese pl ai rentifrdnfother étizeds not $o0 ifafieti ffs’ Mot i ons for

who may feel in some way marginalized on account of TDC-17-0361 ECF No. 205, TD€EL7-2921 ECF

their religious beliefs and who decline to risk the further No. 26, TDG-17-2969 ECF No.2, are GRANTED

ostracism that may ensue from bringing their case to court IN PART and DENIED IN PART.

or who simply |l ack CithefStr esources to do so."’

Charles 794 F.2d at 27%stating that a violation of the 2. The Motions are GRANTED as to Section 2 of

Establi shment Clause causes “PresdenthProctamatoo 864%‘t Frif)an cHenrge ,V e

nationwide relief is appropriate because this case involves Capabilities and Processes for Detecting Attempted

an alleged violation ofhe Establishment Clause by the Entry Into the United States by Terrorists or Other

federal government manifested in immigration policy Public-Saf et y TAh Defeadarts” with the

with nationwide effectSeeDe c k er vV ., 6620 Do n n exXcéption of the President of the United Stes; all

F.2d 598, 618 (7th Cir. 198Qpffirming a nationwide officers, agents, and employees of the Executive

injunction in a facial challenge to a federal statute and Branch of the United States government; and

regulations on Establishment Clause grounds). anyone acting under their authorization or
direction, are ENJOINED from enforcing Section

Nationwide relief is also warranted on tige 1152(a) 2 of Presidential Proclamation 9645 except with

claim, with respect to applicants for immigrant visas, regard to:

because under these fact s, a “fragmented” approach

“would run afoul of the cons &Sectippsi2(@)mrd2(f) chtheProclamagianiut or y
requirement for uniform immigration law ancbp i cy . ” o . . .

Washington 847 F.3d at 116&7. “ Congress  hl dndividuals lacking a credible claim of a
instructed that the immigration laws of the United States bona fide relationship with a person or entity in

should be enforced vigorously andhiformly, and the the United States, as defined in the
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accompanying Memorandum Opinion. 5. Plaintiffs are not required toap a security

deposit.

3. This Preliminary Injundbn is granted on a
nationwide basis and prohibits the enforcement of 6. The Court declines to stay this ruling or hold it in
Section 2 of PresidentidProclamation 9645n all abeyance should an emergency appeal of this Order
places, including the United States, at all United be filed.
States borders and ports of entry, and in the issuance
of visas with the above exceptions, pending further
orders from this Court.

All Citations

4. The Motion is DENIED as to the President of the
United States and as to all other provisions of - F.Supp.3d---, 2017 WL 4674314
PresidentiaProclamation 9645

Footnotes

1 .80lFdzaS (GKS 2dzRIYSYyld 2F GKS C2dNIK / ANDdzAG KI a 0 Bekhs\
Monaghan 484U.S. 193, 200, 108 S.Ct. 523, 98 L.Ed.2d 529 (0988) OO2 NRAy If 83X (KA & [/ 2 dzNJI
opinion as controlling authority and will review all legal questions decided by the Fourth Circuit anew, without relighe¢
| 2 dzNJorté&cisibdNHlowever, as confirmed at the hearing on the Motions, the parties agree that the Court may cite th
Circuit opinion as persuasive authority, so this Court does so on a limited basis.

2 At the time the IRAP Amended Complaint was filed, Plaintiff Mohamad Mashta had an apgyt®@dika petition for his Syrie
national wife and was awaiting a visa for her. At the hearing, counsel infofiriéds / 2 dzNIi G KIF G al aKi
visa and that she is on her way to the United States, which appears to render his claim moot.

3 Section 1185%was amended in 19780 broaden its applicability beyond times of war or national emergency, but the ope
language o8 1185(a)(1yemained unchangedSeeForeign Relations Authorization Act, Fiscal Year 1979, Pub. L. ¢4@69%
707(a), 92 Stat. 9¢®93 (1978).
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