

































































. from other local law enforcement agenmes (R 262 Ex. H at 26-27, 31 33,
: _62 68 72,8 102) |
3. The Jail's Objective Classification System.

To avoid as_siénrhents that will cause safety and security'risks_, the.

Jail uses a cl'a_ssiﬁoation sjfstem to assign prisoners to yari'ous housing.areas
~ based on a sefies of objective factors (such as age, sex, criminal history,
pending or sentenced charge, escape history, . inetitutional disciplinary

‘", history, alcohol or drug abuse history, and various staiaility factors). (R.267
924) This objeetive oIaSSiﬁcation system is an accepted modern-day
correctioos _praetice. : | ” |

However, with this objective classification system in place, the Jeil
i _nevef able tc assign prisoners to each of the 990. beds in the faeility, as it
‘never has the,pe_rfect mix of prisoners. For 'instance, males and females do
notenter- the system 1n oerfect ‘64-person grou-p‘s, so the male and female
housing units can'rafely be fllled to the maximum. Likewise, the J ailr can
_never count on a full eomplement of sick or injured prisoeers for the
inﬁﬁnary, 'i)risoners with dieciplinary problerﬁs for Pod .4D 'or prisoners.
with mental health problems for the specxal needs unit. As a result even
when the total population of the Jail was below 1, 100 the Jail staff still was
not able to move prisoners out of the BKOW to fill all 990 beds in the
faclity. (1d §25; R262, Bx. Hat 69-71) |

In thls fashxon the original total population cap of 1,100 set by the
Deefee, when it was implemented in the context of the Jail's objective

classification system, allowed for a situation where the County was. not
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always abIe to comply ‘with the 30-Hour Rule even when it met its

" obhgatlon to keep the total popuiatlon of the J a11 under the cap

4. The Resulting Problems Under The 30 Hour Rule.

_Ultimately, the officials running the Jail were so focused on keepmg

th-e overall population of the Jail _.bei.ow the 1,100 figure that they did not -
ensure that each priso_ner stayed in the BKOW for fewer than thirty hours. -

(R.262, Ex. Hat 49 & 68.) Roughly 111,400 (or 87% of the approximately

128,000 prisoners booked between November 2001 and April 2004) were

timely processed through the BKOW, and roughly 16 600 (or 13% of the

~ total) were not. (App. 23-24; R.267 §30.) However whlle the ercmt

Court concluded that the conduct of the County was mtentmnai as a matter

of faw, there 1s no evidence in the record suggesting that the Jail's command

staff actually had knowledge that the number of 30-Hour violations was as
~high as is now known. As Deputy Inspector. Feiten explained in her

testimony:

Again, all of my concentration was on reducing facility
population so that therefore I could move people out of
booking. Yes, I was aware at times people were in
booking for extended. periods of time. But as far as
trying to generalize it and say it was routine — 1 was
more concerned with dealing with facility population,
which in turn trickles down to booking room population.

I'm just surprised. We struggled with the population
language you have in that settlement everyday, and on
most days we were in total compliance. And if [ was in
compliance there, I would maybe erroneously assumed I -
was in .compliance in other places. But again, 1
concentrated on total facility population, because if I
wasn't within those guidelines if's 2 domino effect.

(R.262, Ex. H at 49 & 68.)
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7 Further, whén icl:dunsel' for the -plaintiff ciass first asked quesﬁonsin
mid- to late-2003 abbut i;nformaticin regarding the iength of time prisonefs :
were spending in the BKOW, the County r_nistaken_ly relied on comp_ufer—
geﬁe—rated data 're'ﬁecting the average .time spent in BKOW rather than the
~underlying raw _information.. Thi's_ data regafding averagé stays ianKOW
" suggested tha.t. the County was well within the parameters of the Consent
Decre’c in this reépcct and did noj: reveél,the nafure or eﬁctent of the problem.
- (Id,Ex. K at69-70 & 135-38.) Only later, when the daté_that wés provided
to the Circuit Court in April 2004 was $pecially generated; was the full
~ extent of the pr-oblem-known. -(Id., Ex. H at_4§ & 68; Id., Ex. K at 70-75.).

5, The Problems Under The 30-Hour Rule Did Not
'~ Lead To An Increase In Serious Disciplinary
Incidents Or Other Problems In The Eyes Of The

State Jail Inspector. '

| | Importantly; it is undisputed that the fact that numerous Iﬁrisoners_
. remained too long in the BKOW ‘did not lead to én increase in serious
“disciplinary incidents. In fact, according to Dr. Stan Stojkovic; Dean of the .
School of Social lWelfare af the University of Wisconsin-Milwaukee, and
- Dr. Rick Lovell, Chair of UWM's Departﬁient-of Criminal Justice, the
number of prisoners transferred from the BKOW to the Jail's Pbd 4D (used
for 'di'sciplinary' problems), Both before and after the Sheriff fixed the
- 30-Hour prdblgin in April 2004, was extremely low When éompared to the
total number of persons booked into the Jail. Moreover, there was no

substantive difference in the numbers of prisoners transferred to Pod 4D
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'_ before_ fhe April 2004 solotion versus the numbers simila'rly. transfefred
. -after April 2004. (R.264-.)
| In addition, Walt Morzy, :'a_ Detention Facilities Specialist with the
I_Department of Corrections, never observecLan ov.efcrowding problem io the
.BKOW durmg h1s numerous, at times unannounced lnspectxons in the
| perlod between November 2001 and Aprll 2004. (R. 264 R.269.) In fact,
Morzy believes that since the entry of the Consent Decree, the Jail has .
made tremendous  sirides, particularly in providing health services to
- inmates. (R.269 9 11 & 13.)7 Further, the County's expert jail consultant
also e.onﬁrme_d that the EKOW posed no substantial risk of .harm to
prisoners and Was superior to-others he has toured. (R.265.)'

D. The Solutien Implemented By The County In Apn} 2004

When the County realized in April 2004 that a significant number of
priSoners'had-been'-held in the BKOW for longer than thirty hours, it
immediately eorrecfed the problem. It did so by unilaterally instifuting-a
self<imposed total pOpulation"cap of 960 at the Jail and by freeing -
additional funding to use dorms at the HOC as overflow space. (R.262,
| Ex. K at 14849 & 155; R.267 1 26-27) |
This seIf-lmposed cap went beyond the provisions of the Consent

Decree, and it corrected the dlsconnect described above between the

7 Overall, the County also has successfully complied with its obligations under the
lengthy portions of the Consent Decree relating to the provision of health care in the Jail.
(See R.262, Ex. A at Part 1I.) This was confirmed by the testimony of Dr. Ronald
Shansky, a nationally-renowned expert in correctional medicine who was appointed as
the Medical Monitor under the Decree after having served as the expert for the plaintiff
class, (Jd,Ex. Jat 11-18§, 21, 48, & 57.)
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population .control measures and the objective classification system of the

Jail. By Iollowmg this self—imposed capof 960 beglnnmg in May 2004, the

. Sheriff has been able to guarantee the flexibility to house prlsoners in the

- Jail using the objectlve classification system and stlil avoid the backlog of

: prlsoners in the BKOW awamng ass1gnment to a permanent housmg area '

. that led to the 30 hour problems expenenced between November 2001 and
| Aprﬂ 2004. (R.267§27.)

In addition, the ;Tail now monitors daily how Ioﬁg each prisoner in
the. BKOW has been there in an effort to pfevent any ﬁltu're_r_eoccurren(':e of
probleﬁls under the 30-Hour Rule. (/d. §28.)

-A E. | Current Complianee By The Co.unty.

Sihce 2001, the _-County has lsuccessﬁxily m_aihta_ined the overall
. population of the Jail within the caps set by the Consent Decree. Indeed,
the population of the Jail (with one exception, September 12, 2002, when
the population measured at 11:59 p.m. was 1105} did not exceed the 1),100
._tetai cap set by the Consent Decree between November 2001 and ‘August
2005 (the end Iﬁoint for the data in the record on this issue). (R267 932 &
Ex. A) This is true desplte the fact that the Jail handled on average 50, 000 _
bookmgs per year (and roughly 190 OOO in total) during this forty-six
month time period, (Id 132) |

L1kew1se the County has suceessfully used its best efforts to
maintain “the population of the BKOW Wlthm the 110 cap for the

11:59 p.m. count. Specifically, from November 2001 to August 2005, the
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B population of the BKOW Was,belbw 1‘1_0 at the 11:59 pm count 93..4% of
the time. (Jd. 433 & Ex. C.) | |
| Finallj.z; it is uncontésted that the County has successfull.y operated
the Jail and-t'he‘BKOW since June 2004 in such a way as to not violat¢ the
SO;Hour Rule.- In fact, of the 118,571 prisoners bodk_ed. in_to the Jail |
” be‘tween. I une 2'.00.4 énd (jéfobel: 2006 (the iast dafa conta.ined 1n the record |
on this issue), a mere forty-eight (or 0.04% of the total) were held m the
BKOW for longef than twenty-four hours. More importantly, none was
held in the BKOW for more than_thii'ty .hburs. (d. ‘ﬂ 36 & Ex. A; R.298

T4

STANDARD OF REVIEW |
Questions about the interpretation and application of a statute are
questions of law that this Court reviews indepéndent ﬁf the lower courts.
See, e.g., Beard v. Lee Enters., Inc., 225 Wis. 2d 1,"9,_ 591 N..W.Zd_ 156 .
(1999). | o

ARGUMENT

1. THE COURT OF APPEALS ERRED IN CONCLUDING
- THAT THE CONTEMPT STATUTE PERMITS AN AWARD
OF DAMAGES AS A REMEDIAL SANCTION FOR. PAST
VIOLATIONS OF THE 30-HOUR RULE. '

A. Chapter 785 Does Not Permit An Award Of Damages As
A Remedial Sanction For A Past Contempt.

1. Remedial Sanctions Cannot Be Imposed Uniess The
Contempt Is Continuing.

As enacted by the Wisconsin Legislature; Chapter 785 permits two

separate typés of sanctions for contemptuous behavior. A "'[plunitive
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sanctlon means a sanctlon 1rnposed to-punish a past contempt of court for
the purpose of upholdlng the. authortty of the court.” Wxs Stat. § 785. 01(2) '
A "[rlemedial sanctlon means a sanction 1mposed_ for - the purpose of

rtermmatlng a contmulng contempt of court " Wis. Stat. §785.01(3).

Importantly,' [t]he remedies authonzed by statute are the- exciuswe_

-' femedies avallable, and punltlve sanctions may not be imposed in remedial
‘ sauction proceedings.'-i State ex rel. NA. v. G.S., 15'6'Wis_. 2d 338, 341,456

N.W.2d 867 (Ct. App. 1990)8 |

Accordingly, a trial 'court must determine if the contemnor's conduct |
is still contmumg before lmposmg a remed1a1 ‘sanction in a contempt
proceeding. If the conduct has ceased, there is no ongomg contempt to
correct. See King, 82 Wis. 2d at 130; Luébke, 2003 WI App 207, §22; see
also Benn, .230 Wis. 2d at 309 (describing remedial sanctions as being
designed "o procure preseﬁt and future"compliance With court orders")
(emphasis added); Schroeder v. Schroeder, 100 Wis. 2d 625, 637,. 302
' N.W.2d 475 (1981) (obsct'viug that "[c]ivil contempt looks to the present
and future" and discussing "rernedial"’ purpose of sanctions uot in the sense
of being purely compensatory but in the sense of being "coercive, ie.,
deszgned to force one party to accede to anothcr S demand")

" In keeping W1th thls prmcxple the explanatory notes offered by the
comm1ttee that drafted the current version of the contempt statute prov1de '

" as follows:

8 As the Court of Appeals correctly abserved, punitive sanctions are not af issue in
this case. (App. 10.)
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Traditionally, a remedial sanction was the type

~.of sanction imposed for civil contempt. The purpose of

the sanction was remedial in that it was designed to
force a person into complying with an order of the court .

‘and terminating a present contempt of court.  That

concept is.continued here, even though without the civil
contempt designation. The definition makes it clear that
a remedial sanction is appropriate only - when the .
contempt is continuing, and cannot be imposed. if for any

_reason the contempt has ceased, even as a result of the.

settlement of the case.

Wis. Stat. Ann, § 785.01, Comments — L. 1979, c.257, § 11, at 412 (West
- 2001) (erﬁphasis addéd). .

- As defined By the Legislature, remedial sanctions for contempt
include "[p]ayment of a sum of money su.fﬁcient to comp.ensatel a party for :
a loss.or injury suffergzd by the party as the result-.‘of a éontemp;c of court.”
Wis. Stat. § 785.04(1)(a). But, while remedial sanctions may include fhe
péyment. of rﬁoney, evenr for a pasf loss, this is only true when a continuing
contemnpt exists and the contempt is purgeéble. This is made clear not only .
by the definition of "remedial sanction” containéd in § 785.01(3) as
described -above, but also by ‘the catch-all 'provision of §785.04(1)(e),
which specifies fhat any other sanction imposed by a.trial coﬁrt, like those -
enumerated in - subsections (a) through (d), fnust be directed at
"terminat|ing] a continuing contempt of court.” Thus, the Court of Appeals
| erred in construing the text of § 785.04(1) as indicatiné that the Legislature
was authorizing the imposition of compensatory damagés as a rem_édial

sanction for a past contempt of court. (See App. 11.)

23




2. A Past Contempt Is Not | (lj;).ntinuing Simply |
‘Because A Harm Caused By The Contempt.

Remains Uncompensated
rAécording to the Court of Appeals, the 'contel‘npt statute provides
" refnedies for contempf: "which are aimed at eﬁding the harm to the victim
 resulting from.no'ncompl_ia_nc_é with the order." (App. 10.). __Traditibnaliy,
however, remedial contempt sanctions have be_én viewed as a means to
force the coﬁtemnor to terminate a continuing course -of conduct that |
constitutes contempt of a court ofd_er, not -as;.a means to_eﬁd a harm -
occasioned from past néncompiiance with t.he order. See, e.g., Frisc_h, 2007
WI 1:02,- 135 (noting that "[a] remedial sanction . . . is civil and is 'imposed

Fer

for tﬁe pufposg of terminating a cdnti_nuing co’nfernpt of court'™) (emphasis.
_o'mitted) (quoting Wis. Stat. §-785.01(3)); King, 82 '-Wis‘. 2d at 130
(cdntrasting civil contempt, which "looks to the pr'eseﬁlg and 'futﬁfe and the
civil contemnor holds the key to his jail coﬁﬁnement by compliahce with
the order," with criminal contempt, where the "contemnor is brought-to
accoﬁnt for a completed past. action"); Diane K.J. v. James L.J., 196
Wis. 2d 964, 968, 539 N.W.2d 703 (Ct. App. 1995) (noting that "[r]émedial
contempt 1s imposed to ensure comphance with court orders").

- The three family law cases discussed at length by the Court of .
Appeals ~ Grzﬁ”n V. Reeve, 141 Wis. 2d 699, 416 N.W.2d 612 (1987); State
_ex rel. Larsen v. Larsen, 165 Wis. 2d 679, 478 N.W.Ed' 18 (19'92); ‘and
Luebke, 2003 WI_App 207 — do not stray from this accepted interpretatioxi
of the contempt statute aﬁd the purposes underlying remédial contempt

sanctions.
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For instance,' ‘in  Griffin, the Supreme Court considered a
circumstance where the subject of a court order failed to make ‘chil.d support.
payments under the order. 141 Wis.2d at 701-02. At the time of the

contempt totion, the child support payments were still past due even

though the child in question had reached the age eighteen. /d at 701.

| ,_‘Accord_iog ‘_[o'the Court:

While the court may not modify or terminate the support
order after the child reaches majority, the force of the
order does not expire until the parent complies. A
parent's failure to pay child support after the child
reaches majority is a continuing disobedience of a court
- order. The contempt is not past; it is ongoing.

Id. at 708.
~ As the Court of Appeals noted here, the Griffin Court also Went on

to observe generally that "[a] dominant purpose_of the contempt proceeding
is to aid the private litigant." Id. The aid'to the litigant in Griffin, however, |
wes not to con‘ipensate' the aggrieved party for a past, coropleted harm, but
‘was instead to provide "a mechanism to effect compliance-with the court-
lordefed duty to support." Id |

In .Larsen, the trial court found Gaylon Larsen _in coﬁfempt for
'failiog to make child support payments. 165 Wis. 2d at 681. “As an
-'altematiye to serving jail time as a remedial sanction, the trial court granted
Larsen the opportunity to purge the contempt by seeking work and
obtaining psychiatriotreafment. 1d Larsen challenged the treatment
condition. Id. at 682-83. This Court responded to Larsen's arguments by
"observihg that the treatment .requirement- ﬁvaé’ oniy.a.purge condition,

exercisable at %is will, rather than a remedial__ sanction. fd. at 683-85 . A
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'given' in the Court's -discussié).n,fhowever, was the fact _'th_at 'Larséh‘s
underllyin_g éohdu_ct — his failufe to maké child support payments - was, in
fact, still ongoing. Id. at 681-82. | o

| Likéwis_e, ir; Luebke, the Court of Appeals considered a cohtempt _
finding against  guardian ad ltem who had failed to comply with a court
ordér directing her to place the proceedé from a minor settlement‘ in trust
ﬁﬁﬁl the minors in question reached the age of eighteen. 2003 WI App 207,

§93-4. In considering the variouésanctio_ns' -ilnpOSed by the trial court, the -

Court of Aj)peals expressly noted tﬁat the guardian's contempt was still

ongoiﬁg: 7 |

Washington's allegedly contemptuous act or -omission

was her alleged failure to deposit, or see to the deposit

of, the minors' settlement proceeds in restricted accounts

as ordered by the court. So long as no properly

restricted accounts containing. the settlement proceeds
- existed, her alleged contempt continued. '

Id. §22. Thus, while the Court of Appeals may have gone on fo uphold
monetary remedial sanctions, 't.hgre was no question fhat ther underlying
contémpt was sﬁll é’ontimiing at the time the sanctions were imposed. Id.
%4 27. S.igniﬁcanﬂy, nowhere in Luebke is any discussion of the ide_a that the__'
sanctions were “authorized solely for the purpose- 6f compensating the
children for any harms suffered as a result of the guardian’é contemptuous'
.conduct, regardless (_jf whether the conduct was continuing.

3. Frisch Did Not Alter The Requirement That The
Conduct Underlying The Contempt Be Continuing.

In Frisch, the trial court found Ronald Henrichs in contempt for

failing to timely provide tax and income information to his former wife,
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~Heidi Frisch, pursuant to state statute, their divorce judgment, and a court -

order, and ordered him to pziy the sum of $100,000 to !Fris_ch' as

compensation. 2007 'WI 102, 991, 2, & 23. The Court of Appeals

- reversed, concluding that the $100,000 award was improper because the

contempt was no -longer continuing at the time of the contempt hearing

| because it believed Henrichs ‘had supplied the required information

immediately prior to the hearing. Id 993 & 26.
The Supreme Court reversed again, reinstating the compensatory

award. Id. 9 4. According to the'Court,' Henrichs' contempt was continuing

~ because his long-standing failure to timely provide the income information

enabled him to avoid any modifications to his child support obligations. /d.

Contrary to the _reaéoning. of the Court of Appeals in the case at barl,.

Frisch does not stand for the overly-broad proposition't'hat all "unremedied

injuries" suffered as a result of contempt constitute continuing contempt

under § 785.01(3) regardless of whether the undetlying contemptuous
conduct is still ongoing. According to the Court in Frisch, the circuit
court's support order required not.just the production of the income

information, but its timely production each year that child support was due.

Id 947. Otherwise, absent timely production of the income information,

Henrichs was able effectively to avoid being subject to court-ordered
modifications of his child support obligations. Id  Ultimately, by not
iaroviding the r_équired information, the Court observed, Henrichs deprived
Frisch of her.ability to ever séek.such modifications for the yea'rs n

question. Id. 47 & 77. As a result, according to the Court, Frisch and
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her children "lost their 'trad-itional remedy" aﬁd "cannot be made Qhole” _
* because éf Henrichs' contempt. AbSCI’-lt: such a rémedy, the _Court |
conchuded that tﬁe conterﬁpt remained continuing. 1d 99 47,62, & 8 1.

_l As thé__Court noted, the circumstances in Frisch were "unusual” and
 were rooted in the unique interplay between Chapter 785 and the family
law provisions of Chapter 767. Id. 1. 40-49, 62, & 81-82. According io
the Court, ."[b]ecause.Ronald could not and did.not tarn back time when he
producred the rcquired information too late to be acted on, his contempt was
. and .'is contin_uing “within thg‘ Zegis?dtive dirécz‘iye of Wis. Stat.
§767.27(2m)." Id. 781 (emphasis added). o |

How‘ever,. the decision does not extend to all situations where a past
“contempt has allegedly caused a hérm that migﬁt be remediéd thrbﬁgh other
_eﬁisting avenues of relie__f, whether constitutional, _commbn law, or
statutory. Such' a reading of Frisch would remove the decision from its B
| particular 'facts and far-ni.ly law context and result in a broad rule that al/
- acts of .contempt wduid- be contiﬁuing for the purposes- of § 785.01(3) —
even if they had ceased before a contempt motion Was evér brought —
unleés and unti: any alleged harm caused by the contempt wés remedied by
a damagés award under § 785.04(1). Such a reading of .Frisch Woﬁld
render fhé text of § 785.01(3) meaningless _insofaf as it limits remedial

‘contempt to continuing acts of contempt.
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B. -Here, The Contempt Found By The Circuit Court Was
And Is Not Continuing, Even Under Frisch. .

It is undisputed that the problems with théACounty's implementation.
of the 30-Hour Rlile werer resolved months before pllaint.iffs ever filed their
initial contempt motion, had ﬁof reoccurred by the time .the Cir.cuit' Court‘.
~issued 'it‘S'ruliﬁg on contempt, and have Vne’Vérr'égaih béen an issue (more

than four years later). In fact, aithough roughly 50,000 prisoners_' are
- booked into the Jail each year, no violations of the 30-Hour Rule have
_occurred since May 2004. (R267 36 & Ex. A; R.298 'ﬁ4.) .As a result,
Chapter 785's plain langﬁa'ge .and the controlling authority discussed above
- all establish fhere was no continuing conterﬂpt at issue before the Circuitﬂ
Court and no basjs for the imposition of a remedial sanction such as
combénsatory damages. - |
" This is true even under the holding of Frisch. Unlike the appellant
in Frngh, plaintiffs are not in a position where the contempt has de_prived
-thelﬁ of any éxisting remedy under the law for any alleged harm, either as
individuals or, should the law permit, as a class. As a result, in coh'trast to
the contemnor's former spouse in Frisch, plaintiffs have not "lost their
traditional remedy." As such, the hoiding of Frisch doeé not dictate the

conclusion advanced by plaintiffs and adopted by the Court of Appeals.

II.  FRISCHSHOULD NOT BE APPLEED RETROACTIVELY TO |
THIS CASE. : '

In Wisconsin, there are three factors a court considers in determining
whether a new judicial holding should be applied retroactively. First, does

the holding "establish a new principle of law, either by overruiing clear past
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precedent on which litigants may have relied, or by deciding an issue of
* first impression whose resolution was not clearly foreshadowed"? Kurtz v.
City of Waukesha, 91 Wis. 2d 103, 109, 280 N.W.2c_1.757 (1979). Second,

"[wlill retroactive dperation further or retard the operation of the judicial

'holding in question?" T rz'm'o; Petroleum, Inc. v. Scott Qil Co., 2007 W1 88,

977,302 Wis. 2 299, 735 N.W.2d 1. Third, "[w]ill retroactive application
produce Substantial inequitable results? If these factors are met, the judicial
| holding in question should not be applied fetroactiveiy." Id. (footnote
omitted). | | | |
.'Here,rthe Court of Appeals raised the issue of Whe_{ther Frisch —
which was decided eighteen months after the Circuit Court's January 2006
finding of contempt and more than three years after the viqlations Vof the 30-
Hour Rule stopped - should be applied retroactively to this case sua sponte,
deciding that it should because it was only a "further explanation of the-
scope of [the contempt statute], rather than announcement ,Of néwl law."
(App. 16 & n.6._) This w'a‘s erTor, | o

First, given the plain language of §§'785.01(3) and 785.04(1), aﬁd in
light of prior precedent repeatedly. referencing the need for contemptuous
_coﬁdhct to be continuing in order to justii“y remedial sanctions, Frisch's
holding was an extension of the law of contempt that was not forecast by
prior précedent.' None of the cases disc_ussed above or in the Court of
Appeals' decisidn imposed a remedial contempt sanction where thé
underlying conduct had ceased at the time of the trial court's contempt

finding. Certainly no prior published decision expressly held, like Frisch,
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that remedial contempt. sanctions coutd be imposed where the underlying
conduct had Stopped but the victim of the contempt had lost all traditional
recourse to recover for any losses suffered as a result thereof.

- Second, the retroactive application of Frisch will not further the

application of the new rule announced therein. As noted above, the purpose 7 5

UDderly.ing all remedial contempt sanctions is fo chrcer present and future
compliance ﬁith court orders. - Frisch's extension.of the concept of what
constitutes a ”cbntinuing'- cohtempt" Will not further this purpose with
\re;spect- to cases arising before its holding was announced, as the
contemptuous conduct at issue in those cases will necessarily have already

- stopped in order for the ruiing to even _apﬁy.

Third,‘ retroactive .application of Friseh will work substantial
inequitable results. Plaintiffs did not request compensatory damages in
théirrcomplaint, the plaintiff class was not ceftiﬁed for damages, and--the
negotiated Consent Decfeé purposefully omitted damages as a remedy for

_ any violations thereof. (R.282 at 11-14; App. 22 & 32-3§.) Nonetheless,

the County is now faced with thif, inequitable result of a Court of Appeals

~ decision directing the Circuit Court to impose potentiallyi drastic financial
sanctions ,dn the taxpayers of Milwaukee Counfy 'bas;ad solely on judicial
authority decided three years after the fact and aﬁnouncing a new rule of
law. |

In making this argument, the County does not suggest ~ as has been

~ argued by plaintiffs — that it should be free to flaunt the requirements of the

Consent Decree with impunity so Ioﬁg as it can stop before a court
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intervenes.- As is described above, the County has consistently worked to
comply with the myriad provisions of the Consent Decree since its enfry
seven years ago. ~Also, the record does not suggest that the County

* purposefully evaded compliance with the Consent Decree, relenting orﬂy

* upon imminent threat of -a monetary sanction.  Ultimately, once it .

discovered th_e_ problem_ in its implémentation of the 30-Hour Rule, the
Cdunty on its owh adopted restrictions with respect to the operatidn- of thé
Jail that were stricter than those set forth in fhe Decree and which impdsed
a ﬁné._ncial bprden on the taxpayers of Milwaukee County. (R.262, Ex. K.
‘at 148-49 & 155; R.2..67 926.) Likewise, the Counfy Vbluntariiy_ agreed in
May 200’7 to make those restriciions permanent for the femainder of the life
_of the Décree'.s populatidn proxfisions, to extend the pér—iod before which it |
- could seek to terminate the Dec?ee, and to comply with tighter reporting
requirements undér the Decree. (R.322) In short, .the Coﬁnty has not
_escaped the consequences of its past failure to comply with the ..30—H0ur
RuIe.: It should ndt be'held further responsible, however, under a rule of
law first announced more than three years after it cured its failings_ under

the 30-Hour Rule.

L IF THE COURT OF APPEALS CORRECTLY APPLIED
FRISCH, THE MAJORITY'S HOLDING IN FRISCH
B SHOULD BE REEXAMINED

Under the doctrine of stare demsxs, this Court has the authority only
under limited circumstances to overrule its prior holdings. = Johnson
Controls, Inc. v. Employers Ins., 2003 WI 108, g7 94-100, 264 Wis. 2d 60,

665 N.W.2d 257. However, as this Court has re_asonéd:
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'Stafe 'd.ecisis 1s neither a straightjacket nor an immutable

rule. 'We do more damage to the rule of law by

obstinately refusing to admit errors, thereby perpetuating

injustiqe, than'by overtuming an erroneous decision. ‘
Id. § 160 (citation' omitted). Thus, émong the questi’oﬁs that must be
cohsidered in deciding Whether to depart from a prior-rdecision are "whether
_..the prior decision is unso.und in principle" and "whether it is unﬁor-k-able iﬁ
* practice." Id. §999; see alsor.Dairyland Gréyhound Park, Inc. v.-D‘oyle,
2006 W1 107, 493, 295 Wis. 2d 1, 719 N.W.2d 408. -

| If the 'Coﬁrt of Appeals was correct in reading Frisch as ‘holding that

a contempt is necessarily co_ntinuing as long- as "the victiin(s) of the
noncompliance have suffered un‘remedied injury as a direct result of that
noncompliance” (see App. 19), then Frz‘.éch represents an unsound,--r
unworkable departure from the law of Cdntei’npt that must be .reexamined
by this Court. Again; under such an interpretation of remedial contempt
po'wé_rs, there Would be no principled or workable W-ay to distinguish
contempt that has ceased from conterapt that is continuing — father_, all
contempf would be continuing absent compensation from the contemﬁqr to
the victim. This is not supported by the plain language of the statute itself,
is not-consistent with prior pr_)ecedent focusing on the purp’osés behind
remédial contempt remedies, and transforms remedial sanctions from a
- coercive tool designed to ensure present and future compliance with court
orders into an aii-'pm:pose tort remedy for past conterﬁi)t.

Justice Butler, joined by Justice Bradley, warned of exactly such 2

consequence in his concurrence in Frisch:
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I write separately because the majority opinion does
violence to the law of remedial contempt when
" application of accepted principles of contempt law will
‘do. In my view, the majority opinion distorts beyond
recognition the meaning of "continuing contempt” under
Wis. Stat. § 785.01(3) by holding that a failure to meet a
deadline constitutes a 'continuing contempt” of court.

2007 WI 102, 984 (Butler I, concumng) Behevmg that the record
'demonstrated that HCHI‘IChS contemptuous conduct in fact was contmumg -
(through his Qngomg efforts to shield his true mcome from the court and his
férmer Wife), Juétice Butler suggested that the majority was "shoehorn{ing] -
the concept of ‘c_onti_nu.ing contempt' under Wis. Stat. § 785.01(3) to fit its
Viéw of -th;e facts" and that its "definition of 'co.ﬁtinuing' invents a new legal
flctiori to.reach“ a desired out;:ome." Jd. 99 100-01. As a result, Justice
- Butler warned, "anothér‘fﬁw, the law of unintended conéequence_s, is likely
to impact future cases involving contempt orders issued under § 785.01(3)."

Id 1019

IV. IF THE COURT OF APPEALS CORRECTLY APPLIED
' FRISCH, IT NONETHELESS ERRED IN MANDPATING
THAT THE CIRCUIT COURT AWARD DAMAGES.

According to the Court of Appeals, the issue before it was only
"whether financial sanctions may _bé imposed to pufge the cohtemp.t found-
by the trial court in this case." (App. 9 (emphasis added).) Even the Circuit

Court-did not state that it had concluded that compensatory damages would

9 In dissent, Chief Justice Abrahamson noted the disagreement on whether Henrichs'
conduct was ongeoing and reasoned that the Court should remand for the trial court to
enter a specific finding on whether he contirued to shirk his obligations to the court and
his spouse. 2007 W1 102, 9111 (Abrahamson, C.J., dissenting).
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| be necessary and appropriaté but for the statutory llimit on such damages in-
~ cases where the contempt is continuing.. _(R.282 at-8-9; App. 28-29.)

Given the limited issue presented on appeal, the Court of Appeals
erred in directing — once it concluded that damages were an available
sanction uﬁder § 785.04( lj - that theC1rcu1t lCoﬁ_lft._ éqﬁgrmine on remand

| the "sumof money sufficient to compensate” any prisoners held in the
. béoking area of the Jail in excess of thirty hours. (App. 19.)' The Court of
Appeals erred in this respect because i'ts. directive eliminated any disc'retior-i
on the ‘part of the Circuit Court in deter_minihg the proper remedy,.' if any,
- among those available to it under § 785.04(1)(&1)-(6). |

Without question, the authority of a trial court to use its contempt
power, including the decision of Whiph remedial sanction, if any, to impose, |
is discretionary. See, e.g., City of Wis. Dells v.: Dells Fireworks, Inc., 197

| Wis. 2d 1, 23, 539 N.W.Zd 916 (Ct. .App. 1995); N.A., 156 Wis. 2d at 341..
| This _discretion is embodied in the plain language of the contempt statute
itself, as § 785.04(1) spelis out that a trial court "may impose one or more
of the ... [enumerated] remedial sanctions” or any another sanction
N desigﬁed by the trial court itself if those laid out in th¢ statute would nc')t. be
effective .in terminating a cOnﬁnuing contempt of courf. .Even plaintiffs
acknowledged this discretion and the other remedies available before the
CircuitCourt. (R.277 at 2 n. 2.) The Court of Aépeals’ ruling completely |
usurps this inherent discretion in directing that the Circuit Court impose a

specific sanction upon remand.
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This point is underécoréd by the fact that research reveals no 6thef
decision —in Wiscdnsin or _elSewhere in the Uﬁited Sté_ztes — that has
actually required thlat 'c‘ompensat(.)ry damages be paid directly to a class of
prisoners solely for past violations of a decree. Plaintiffs cited to no such
cases in their bricfs before the Court of Appeals, and thf_:_.CQu'rt_IO_f Appeals .

offered no authority specific to thfs context, let alone a decision provi&ing
for é‘m award of damages directly to a plaintiff class of prisoners based
~ solely on past violations of a consent decree.l® Indeed, while numerous
decisions have dirécted that damages be paid to a piaintiff class of prisoners
- as part of the initial entry 6f a éonsent decfee or as liquidated damages for
future violations of a decree, and others have directed that the party
| ~ violating a jail consent decree pay monéy into a fund for the improvement
of conditions in the jail, research reveals none that has imposed thé

“payment of compensatory damages directly to a class of prisoners as a

10 Plaintiffs cited to two cases in their initial brief before the Court of Appeals for the
proposition that prisoners are entitled to compensation if they suffer harm as a result of a
violation of a court order regarding the conditions of their confinement. (See Plaintiff-
Appellants' Br. at 9.) However, Hutto v. Finney, 437 U.S. 678, 691 (1978), concerned
only an award of fees to counsel for prison inmates based on a finding of bad faith on the
part of officials in failing o correct unconstitutional prison conditions. Further, in Carty. -
v. Farrelly, 957 F. Supp. 727, 747-48 (D.V 1. 1997), the court deferred a ruling on the
issue of whether the defendants should pay monetary sanctions for violations of a prison
consent decree and instead directed only that they pay the plaintiff prisoners' attorney's
fees. As discussed below, the district court subsequently denied the request for monetary
sanctions in Carty v. Schneider, 986 F. Supp. 933, 939-40 (D.V.1. 1997). Piaintiffs also
cited to a number of other cases for the proposition that prisoners-are entitled under
. certain circumstances fo compensatory damages for having to endure unconstitutional
conditions of confinement, but all but one of the referenced cases involved a claim or
claims for damages directly under 42 U.S.C. § 1983 or on a mass tort theory. The sole
exception, Bohannon v. Hopper, No. 98-0275-RV-S, 2000 U.S. Dist. LEXIS 5834, at *2-
3.(S.D. Ala. April 17, 2000), involved a consent decree agreed upon by the parties that
included the payment of damages to the plaintiff class. (See Plaintiff-Appellants’ Br. at
16n.8) S ,

36




sanction for past, conéluded_violatibns of a consent decree absent a purge
' condition that would allow prison officials to avoid the sanction. See, e.g.,
Essex County Jail Inmates v. Amato, 726 F. Supp. 539, 542-44 & 548-49
_ (D.N.J. 1989) (as paft of consent decree, parfies stipulated to per prfsoncr,
per day fine for population Violatiéﬁs to create b.ail fund for lpriggr}ers'.
.-B.éneﬁt; court ;éjected request that separate stipulated fines for violations of
* decree regarding prisoner recreation be paid directly to prisoners); Alberti v.
Klevenhagen, 46 F.3d 1347, 1357 & 1359 (Sth Cir. 1:995) .(ﬁnejs imposed for
future violations of consent decree population cap), Pafmigiano v. DiPrete,
710 F. Slupp. 875, -888~-89 (D.R.I.),_ajj"d, 887 F.2d 258 (1* Cir. 1989) |
'(imposing; prospective fines if jail officials failed to show corﬁpliaHCe with
court order by fﬁtﬁre date); Mobile County Jail Inmates v. Purvis, 551
F. Supp. 92, 97_—98 (S.D. Ala. 1982), gff'd, 703 F.2d 580 (11" Cir. 1983)
(prospéctive daily fine imposed commencing on date of .cc:;ntempf‘hearing,
but jail officials éllowed to purge sanction by complying with c':ourt- order);
see also Carty v. Schuneider, 986 F. Sﬁiap. at 939-40 (dénying _requestedr
monetary sanction for ongoing failure to comply with prison consent
decree, noting the interest of the state and local authorities in manéging
their own affairs and that hlonctary s'anctioﬁs would drastically affect the
public interest and 'Wduld impede  efforts td improve conditions of
confinement within the prison system).
_.Here,' under the decis_ion.of the Court of Appeals, the Circuit Court
would have no discretion to consider whether a monetary sanction payable

directly to the plaintiff class — as opposed to any other sanction, monetary.
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or otherwise — would be appropriate_ and necessary under the circumstances
unique to'this case. Instead, the taxpayers of Milwaukee County would
necessarily bear the burden of funding a potentially drastic award of

damages to the plaintiff class, inevitably to the detriment of ongoing efforts

' to fund and _iniplement other improvements in the Jail and, more generally, 1

- to the already overburdened county finances as a whole.

In\'addition_, in rlemoving'any discretion from the hands of the Circuit
| -Court, the mandate of the Court of Appeals also lodks past the mﬁititude of
'proc;edural problems that would make an award of damages directly to the
pla-intiff class all but unworkable. Due process consideraﬁons inherent to
~ the contempt procedure in Wisconsin demand that .petitioners have notice
| and an opportunity for a 'h_eari_ng with Ttespect to a remedial sanétion |
‘imposed in favor of any single member of the plaintiff class in this case.
See Wis, Stat. § 785.03(1). Moreover, class actions for injl_mctive felief are
Ip_rocedurally and substantively diffErentl tha_n thosé for damages,_ and there
has been rio effort to date by plé.intiffs to satis.fy their significant burden to
justify the certification of a class for damages. See, e.g., Wis. Stat.
§ 803.08; Fed R. Civ. P. 23(a), (b}(1) & (2), & (c)(2)(A) (regarding classes |
for injunctive relief); Fed R. Civ. P. 23(a), (b)(3), & (c)(2)(B) (regarding |
dlasses for damages).

| In fact, considerations usually central to the question of whether .a

;ﬁlaintiff class can be.certiﬁed for damages do not weigh in favor of such a
class under the present circﬁmsfances. See, e.g., Pastor v. State Farm Mut.

Auto Ins. Co., 487 F.3d 1042, 1047 (7™ Cir. 2007) (reasoning that "when a
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| separate cvidentiary hearing is required for'-each class méﬁlber's cIa.i'm, the
égg_regate expense niay, if each claim is very small, swamp the benefits of
class-actioﬁ treatment"); Mejcfrech v. Met-Coil Sys. Corp., 319 F.3d 910,
911 (7" Cir, 2003) (class action treafrr_lent appropriate only "when the

judicial economy from consolidation of separate claims outweighs any

concern with possible inaccuracies from their being lumped together in.a
single. proceeding for decision by. a single judge or jury"); Andzjews v. Am.
Tel. & Tel Co., 95 '_F.3d_ 1014, 1023 (1‘1“’ Cir. 1996). (denying class
certiﬁcationgiven existence of numerous individual issues with respect to
damageéj. ' |
By looking past these issues, the decision of the Court of Appeals
ignores ﬂle very real possibilityl that any award of damages to individual
prisoniers for violationé of the 30~H6ur Rule would require individual
Eearings or assessments on the issue of damages for more than 16,7(7)00
priéoners, a procedural morass that necéssarily would weigh heavily i_n_the_
Circuit Court's consideration of whether tol award such damages.
~ Nonetheless, unless the Court of Appeals' decision is overtu'rn.ed, the
| taxpayers Vof Milwaukee County Wiil bear this burden despite the fact that
the class action’ éomplaiﬁt in this. case sought injunctive rafher than
compensatory relief.  Likewise, the taxﬁayers will bear this burden
notwithét’anding the fact that the Consent Decree itself — consistent with the
repfesentations of couﬁsel for the plaintiff class — does not contemplate an
“award of damages in the evént of a violation of ifs .pr0visi0ns.' Indeed,

some twelve years after the initial pro se complaint was filed in this case,
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“seven years after the Consent Decree was entered, and roughly five years
after the Decree was first eligible to be terminated, the Court of Appeals'
_decision-requireé the parties to now embark on lengthy and._undoubtedl‘yx |

costly litigation over money damages that were never before asked for or

contemplated in this litigation and Which»i,r,egardi?ss___9?..?1}9___911&,0111& will

not serve to better the Jail or its operation.

This is precisely the type of litigation that Congress sought to
eliminate on the federal level in enacting the federal PLRA. As one federal
judge has noted,
'. . The thrust of the criticism which prompted the
legislation was that the federal courts had overstepped
their authority and were moliyeoddling the prisoners in
state and local jails. In short, the time had come to let
the responsible entities, the municipal and state
legislatures, take care of their own correctional facilities.
After all, the cost of keeping up with the decrees are
state and municipal obligations to be borne by state and
municipal taxpayers, why shouldn't they be dictated by

‘state and municipal legislative bodies responsible to ‘
their constituents.

,' Benjamir: v. Jaéobson, 935 F. Supp. 3.32, 340 (S.D.N.Y. 1996), aff'd in part
& rev'd in part on other grounds, 172 F.3d 144 (2™ Cir. 1999).

For all of the reasons déscribed herein, tlﬁs Court likewise should
_ resist the ‘tefr_nptation fo prélong the involvement of the Circuit Court in -
cééﬂy, resource consuming litigation that focuses solely on a problem that
the CQunty fixed, on its owﬁ, mbre than four years agé and .perpetuate's a
judicial decree that, by its own terms, may otﬁerwise be fipe for

termination.
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" CONCLUSION

~For the foregoing reasons, ’petitiOners respectfully submit that the

Decision of the Court of Appeals should be reversed.

Dated this 1 1" day of June, 2008. |
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