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INTRODUCTION

On April 17, 2020, Petitioner, Kelly A. Wolfe, filed an Application for
Extraordinary Relief under this Court’s King’s Bench Jurisdiction (“Application”).
Petitioner is incarcerated at the State Correctional Institution (“SCI”) at Muncy. In
the Application, Petitioner asks that this Court release Petitioner to House Arrest
with Electronic Monitoring, or in the alternative, to furlough her sentence for an
indefinite period during the current health crisis. See Application, pp. 14-15.
Petitioner alleges that her continued confinement is in violation of the Eighth
Amendment to the United States Constitution and Article I, Section 13 of the
Pennsylvania Constitution.! Petitioner avers several medical concerns that place
her at high risk according to the Centers for Disease and Control Preventions
(“CDC”) guidelines. See Application, 11 3-7.

The Respondents are the Commonwealth of Pennsylvania, the Pennsylvania
Board of Probation and Parole, and the Department of Corrections (“Department”).
The Department’s mitigation efforts, including information outlining the number
of inmates and employees that were tested for COVID-19 and the results of those

tests, are published on its public website. See

! “The rights secured by the Pennsylvania prohibition against “cruel punishments” are
coextensive with those secured by the Eighth and Fourteenth Amendments.” Commonwealth v.
Zettlemoyer, 500 Pa. 16, 74 (1983), abrogated on other grounds by Commonwealth v. Freeman,
573 Pa. 532 (2003). As such, the Eighth Amendment analysis discussed, infra, is equally
applicable to Petitioner’s claim brought under the Pennsylvania Constitution.
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https://www.cor.pa.gov/Pages/COVID-19.aspx.? Mitigation efforts employed by

the Department include increasing the medical screening of inmates, providing
inmates with disposable masks, and waiving medical co-pays for any inmate with
influenza-like symptoms. Concerning the COVID-19 test results, as of the date of
this filing, not a single inmate or staff member has tested positive for COVID-19 at
SCI-Muncy. Id.

It is respectfully submitted that this Court should deny Petitioner’s request.
This Court should not exercise its extraordinary King’s Bench jurisdiction in this
case because it does not involve a valid constitutional issue, an issue of statewide
public importance, or the integrity of the judicial process.

ARGUMENT

l. The Supreme Court of Pennsylvania should not exercise its King’s
Bench Jurisdiction because this case does not involve a valid
constitutional issue, an issue of state-wide importance, or an issue that
involves the integrity of the judicial process.

King’s Bench jurisdiction is an extraordinary form of relief that should be
“exercised with extreme caution”. In re Bruno, 101 A.3d 635, 670 (Pa. 2014).
Consequently, this Court has exercised its King’s Bench authority in only three
types of cases: those that involve an important constitutional issue; those that

involve an issue of state-wide importance; and those that involve the integrity of

2 See Figueroa v. Pennsylvania Board of Probation and Parole, 900 A.2d 949, 950 n.1 (Pa.
Cmwlth. 2006) (taking judicial notice of information found on DOC website), cited by reference
in Horton v. Washington County Tax Claim Bureau, 623 Pa. 113, n. 9 (2013).
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the judicial process. See generally Pa. State Ass’n of County Comm'rs v.
Commonwealth, 545 Pa. 324 (Pa. 1996) (statewide importance); Fagan v. Smith
615 Pa. 87 (Pa. 2012) (same); In re Bruno, 101 A.3d 635, 677-680 (Pa. 2014)
(judicial integrity); Commonwealth v. Williams, 129 A.3d 1199, 1207 (Pa. 2015)
(constitutional issue); Creamer v. Twelve Common Pleas Judges, 443 Pa. 484, 281
A.2d 57, 58 (1971) (same). None of those circumstances exists here.

A. This Court should decline to exercise its King’s Bench
Jurisdiction because Petitioner fails to establish an Eighth
Amendment violation.

This Court has opted to utilize its King’s Bench jurisdiction when the case
before it involves an important constitutional issue. For example, in
Commonwealth v. Williams, 129 A.3d 1199 (Pa. 2015), Governor Wolf issued a
reprieve for a prisoner sentenced to death. Id. at 1202. In that case, this Court
elected to utilize its King’s Bench jurisdiction to resolve a conflict between the
Governor’s stated constitutional powers to issue a reprieve and the sentencing
authority of the judiciary. Id. at 1203. Similarly, in Creamer v. Twelve Common
Pleas Judges, 281 A.2d 57, 58 (Pa. 1971), this Court assumed its King’s Bench
jurisdiction to determine whether the Governor’s appointments to the judiciary fell
within his constitutional authority.

In the present case, however, Petitioner generally alleges that requiring her

to remain in the Department’s custody with her underlying medical issues during



the pandemic, violates her Eighth Amendment rights. Additionally, Petitioner
suggests that the Department is ignoring her dietary requirement, thereby, placing
her at risk of malnutrition and a weakened immune system. The Department
respectfully submits that the release of Petitioner, as the sole individual seeking
relief, is not an important constitutional issue that requires any intervention by this
Court of last resort.

Notably, with regard to cases pertaining to individuals in custody, this Court
declined to invoke its King’s Bench jurisdiction when reviewing a petition to
release specified categories of county incarcerated persons and juvenile offenders
to prevent the spread of COVID-19. See Exhibit A, In re The Petition of the
Pennsylvania Prison Society, et al., 70 MM 20203; Exhibit B, In re The Petition of
C.Z., etal., 24 EM 2020.

Although the Department does not dispute that COVID-19 poses serious risk
to prisoners and prisoner staff, it absolutely disputes that Petitioner has plausibly
alleged that the Department was deliberately indifferent to that risk generally, let

alone indifferent to any specific risk to Petitioner.

% In fact, Justice Saylor, and three other Justices, suggested in a concurring statement that “the
primary authority to release qualifying prisoners on account of a disaster emergency rests with
the Governor — who is invested with the power to direct and compel necessary evacuations and
control the movements of persons within disaster areas, see 35 Pa. C.S. 8 7301 — and/or the
General Assembly.” See Exhibit A; Exhibit D, Order of the Governor of the Commonwealth of
Pennsylvania Regarding Individuals Incarcerated in State Correctional Institutions.
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With respect to the underlying Eighth Amendment violation alleged in the
petition, a prison official's deliberate indifference to an inmate's serious medical
needs constitutes a violation of the Eighth Amendment and states a cause of action
under 8 1983. Estelle v. Gamble, 429 U.S. 97 (1976). An Eighth Amendment claim
has both objective and subjective components. First, Plaintiff must show that his
medical need is objectively “sufficiently serious.” Second, he must establish that
Defendant acted with subjective deliberate indifference, meaning he was aware of
a substantial risk of serious harm to Plaintiff but disregarded that risk by failing to

take reasonable measures to abate it. Farmer v. Brennan, 511 U.S. 825 (1994).

However, deliberate indifference is more than inadvertence or a good-faith
error; it is characterized by obduracy and wantonness. Little v. Lycoming County,
912 F.Supp. 809 (M.D. Pa. 1996). Claims of negligence or medical malpractice,
without some more culpable state of mind, do not constitute deliberate
indifference. Id.; Rouse v. Plantier, 182 F.3d 192, 197 (3d Cir. 1999); Estelle, 429

U.S. 97.

To establish the objective prong, Petitioner must establish she was deprived
of the “minimal civilized measures of life’s necessities.” Farmer, 511 U.S. at 834.
When evaluating a claim for risk of harm, as averred in the present matter, the
reviewing court must consider whether “society considers the risk that the prisoner

complains of to be so grave that it violates contemporary standards of decency to
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expose anyone unwillingly to such a risk. In other words, the prisoner must show

that the risk of which he complains is not one that today’s society chooses to

tolerate.” Helling v. McKinney, 509 U.S. 25 at 36 (1993).

Additionally, satisfying the objective element of an Eighth Amendment
claim requires “more than a scientific and statistical inquiry into the seriousness of
the potential harm and the likelihood that such injury to health will actually be
caused” by the alleged conduct. Id. at 36. Specifically, in Helling the Court noted
that the inmate was required to show that “he himself is being exposed to
unreasonably high levels of ETS.” Id. at 35.

Actual exposure to a possible danger has been determined to be a key factor
in finding a viable claim under the Eighth Amendment. See Helling, supra.
However, DOC inmates as a whole have not been exposed to COVID-19.
Presently, the inmates that have tested positive are housed at SCI Phoenix, SCI

Huntingdon, and SCI Fayette. https://www.cor.pa.gov/Pages/COVID-19.aspx.

While potential exposure to COVID-19 is certainly a serious risk, at the present
time there cannot be a showing of an actual widespread exposure to COVID-19 at
SCI-Muncy.

Concerning the subjective factor in an Eighth Amendment claim, it “should

be determined in light of the prison authorities’ current attitudes and conduct.”



Helling, 509 U.S. at 36-37; see also Atkinson v. Taylor, 316 F.3d 257 (3d Cir.
2003).

1. The Department’s Response to COVID-19

Under the present circumstances resulting from the COVID-19 pandemic,
Department officials have not exhibited deliberate indifference to the needs of the
inmate population and Petitioner cannot establish the subjective element of an
Eighth Amendment claim. To the contrary, the Department has taken numerous
steps to ensure the health and safety of the inmates and staff within the institutions.

All inmates have access to health care. See 37 Pa. Code § 93.12. The
Department previously waived any co-payment if the Petitioner presented to the
medical department with flu-like symptoms.

https://www.cor.pa.gov/Pages/COVID-19.aspx.

Petitioner fails to show that the Department is depriving her of the “minimal
civilized measure of life’s necessities” or “violating contemporary standards of
decency” in addressing the risk of harm to inmates that COVID-19 presents. “A
prison official’s duty under the Eighth Amendment is to ensure reasonable safety.”
Farmer, 511 U.S. at 844 (emphasis added). The current state of the COVID-19
pandemic exposes everyone—prisoner and non-prisoner alike—to the risk of

falling ill. The Departments’ response is aligned with official guidance from



leading world health authorities for mitigating the risks associated with the
pandemic.

The Department has implemented the same risk-reduction practices among
the inmates and staff that are recommended for the community at-large and are
deemed effective in reducing the spread of the virus. These measures include social
distancing to the extent possible in a correctional setting, limited movement,
screening, providing inmates with free soap for hand washing, frequently
disinfecting common, high-touch areas/surfaces, and quarantining or isolating
individuals as appropriate.

Furthermore, the Department has enacted numerous measures in line with
the CDC recommendations, in conjunction with the interim correctional guidelines.
See Exhibit C, Interim Guidance on Management of Coronavirus Disease 2019
(COVID-19) in Correctional and Detention Facilities. Specifically, the Department
has developed a plan for dealing with those who test positive or are exhibiting

symptoms and designating a physical location available to house these inmates.

On March 29, 2020 the Department placed all institutions and inmates on
quarantine. See Pennsylvania Department of Corrections Public website,

https://www.cor.pa.gov/Pages/COVID-19.aspx. All new inmates are screened

before being admitted into the prison. Likewise, inmates are not being released

without being screened for symptoms. Also, all staff members are screened before
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entering the facility. Any staff member who tests positive for COVID-19 is being
sent home, and any inmate that tests positive for COVID-19 is placed in isolation.
Id.

Personal Protection Equipment (“PPE”) is provided to all Department staff
members, including masks, gloves, and safety goggles; staff members and inmates
are required to wear masks at all times. Inmates are provided with materials to
clean their cell daily and antibacterial soap to wash their hands. Additionally,
Town Hall meetings are held via television to educate inmates on COVID-19 and
the proper use of PPE. Id.

Further, the movement of inmates within the state facilities has been reduced
to a minimum. The use of “cohorting” as recommended by the PADOH is being
implemented, to include providing inmates with out-of-cell opportunities in groups
of 8 or less, and maintaining that group for the duration of the recommended
period. Movement from outside the institutions has been limited —the Department
suspended family visitations and has offered a new video visitation program to
maintain contact with family and friends. To the extent possible in an institutional
setting, the practice of social distancing has been implemented and enforced. Id.

Moreover, the Department has employed methods to reduce the prison
population, including: furloughing paroled individuals from centers to home plans;

working with the parole board to maximize parole releases; reviewing parole
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detainers in county jails and state prisons; expediting the release process for
anyone with a pending home plan; reviewing inmates within the state system who
are beyond their minimum sentences; and creating a Reprieve Program pursuant to
Governor Wolf’s Order. Id.; Exhibit D, Order of the Governor of the
Commonwealth of Pennsylvania Regarding Individuals Incarcerated in State
Correctional Institutions.*

2. Petitioner has not shown the Department is acting with deliberate
indifference.

Admittedly, I (scc Application,
generally); however, |

B Scc Exhibit E, Declaration of Joseph Silva, generally. With respect to

her averments concerning COVID-19, . ¢

she currently resides in a prison that to date has not had a single positive test for

COVID-19. Id. { 23. Furthermore, [
I \Vhile the inmate population is in a quarantine. Id. T 31.
I (. T L1.
e
I - Sco Application 1 28.

4 Despite the Governor’s signing of the Reprieve, it is disingenuous to suggest that Petitioner
would be qualified to be released from custody. Petitioner is currently serving a sentence for a
crime that is defined as a personal injury crime, aggravated assault by vehicle while driving
under the influence, 75 Pa. C.S. § 3735.1. See 18 Pa. C.S. § 11.103 (Crime Victims Act,
definition of “Personal Injury Crime”); Exhibit D.
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N
1
B Sce Exhibit E, 11 12-13. [
N
B . 11 17-18.
I . T 19,
I C. T 20. Thus, it is submitted that

Petitioner has not, and cannot, establish that the Department is acting with
deliberate indifference.

An outbreak of COVID-19 in any correctional institution would pose an
undeniable threat to the health of the inmates, the correctional staff and their
family, and the surrounding communities. However, invoking this Court’s King’s
Bench jurisdiction for one individual inmate is not an important constitutional
Issue requiring intervention by this Court.

B.  This case does not involve an issue of statewide public importance,
rather it involves a single individual.

This matter is not an issue of statewide public importance because it does
not affect a large segment of the Commonwealth or the Commonwealth as a
whole. Rather, the matter involves one individual.

When determining whether an issue is of public importance, this Court has

routinely considered the state-wide effect of the case. For example, in Fagan v.
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Smith, 41 A.3d 816 (Pa. 2012), this Court exercised King’s Bench jurisdiction
when the Speaker of the House disregarded his responsibility to issue writs of
special elections when six legislative districts had vacancies. Id. at 818. In doing
so, this Court noted the immediate and statewide public importance of the “clear
right to elected representation.” Id.

In Pa. State Ass’n of County Comm'rs v. Commonwealth, 681 A.2d 699 (Pa.
1996), this Court likewise found public importance where the General Assembly
failed to enact legislation that would have cured a constitutional defect related to
funding Pennsylvania’s courts. Id. at 701. In reaching this result, this Court again
noted the immediate public importance as the defect threatened the independence
and existence of the judicial branch. See Id. at 702-03.

Thus, a common theme has emerged. For this Court to exercise its King’s
Bench or extraordinary jurisdiction, the issue must be of public importance to a
large segment of the Commonwealth or the Commonwealth as a whole.

In contrast, this action is brought by a single Petitioner. The interest asserted
by Petitioner is personal in nature. If the Petitioner prevails on her claim, it would

not result in the remedy of a statewide legal issue of public importance.
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C.  This Court should decline to exercise King’s Bench jurisdiction
because the integrity of the judicial process is not at stake.

Lastly, the other type of case where this Court has elected to utilize its
King’s Bench jurisdiction is when the case involves the integrity of the judicial
process. This case does not involve the integrity of the judicial process.

The integrity of the judicial process is implicated when judicial misconduct
Is involved. For example, this Court assumed King’s Bench jurisdiction to
determine whether the Court of Judicial Discipline could suspend a judge due to
his pending criminal charges. In re: Bruno, 1010 A.3d 635 (Pa. 2014). Similarly,
this Court exercised its King’s Bench authority to issue an interim suspension to a
jurist who was under investigation for improprieties. In re Merlo, 17 A.3d 869
(Pa. 2011).

Here, Petitioner is not seeking to punish a member of the judiciary.
Petitioner is not claiming that she was treated unfairly by an inferior tribunal, or
that the Department is attempting to infringe on the powers of the judiciary. Thus,
the Petitioner has failed to demonstrate that this case affects the integrity of the
judiciary in a way that would require this Court to utilize its extraordinary King’s

Bench jurisdiction.
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CONCLUSION

This Court should not exercise King’s Bench jurisdiction because the
Department has not been deliberately indifferent to Petitioner’s medical needs,
Petitioner’s individual claim does not rise to the level of statewide importance, and
there is no issue of judicial integrity. Therefore, for the reasons stated above, the
Department respectfully requests that this Court deny Petitioner’s Application and

grant all other relief to which the Department is entitled.

Respectfully submitted,

Date: April 21, 2020 /s/ Timothy A. Holmes
Timothy A. Holmes
Acting Chief Counsel
Attorney I.D. No. 87758
Pennsylvania Department of Corrections
Office of Chief Counsel
1920 Technology Parkway
Mechanicsburg, PA 17050
(717) 728-7763
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IN THE SUPREME COURT OF PENNSYLVANIA
MIDDLE DISTRICT

COMMONWEALTH OF PENNSYLVANIA

Respondent,
81 MM 2020
V.
KELLY ALDA WOLFE,
Petitioner.

CERTIFICATE OF SERVICE

| hereby certify that on this day service is provided via electronic means
through PACEFile.

Date: April 21, 2020 /s/ Timothy A. Holmes
Timothy A. Holmes
Acting Chief Counsel
Pennsylvania Department of
Corrections
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CERTIFICATE OF COMPLIANCE

| certify that this filing complies with the provisions of the Public Access
Policy of the Unified Judicial System of Pennsylvania: Case Records of the
Appellate and Trial Courts that require filing confidential information and

documents differently than non-confidential information and documents.

Date: April 21, 2020 /s/ Timothy A. Holmes
Timothy A. Holmes
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IN THE SUPREME COURT OF PENNSYLVANIA
MIDDLE DISTRICT

IN RE: THE PETITION OF THE : No. 70 MM 2020
PENNSYLVANIA PRISON SOCIETY, :

BRIAN MCHALE, JEREMY HUNSICKER,

CHRISTOPHER AUBRY, MICHAEL

FOUNDOS, AND FREDERICK LEONARD,

ON BEHALF OF ALL SIMILARLY

SITUATED INDIVIDUALS,

Petitioners

ORDER

PER CURIAM
AND NOW, this 3rd day of April, 2020, the “Application for Extraordinary Relief

under the Court’s King’s Bench Jurisdiction,” asking this Court to invoke King’s Bench
jurisdiction and direct the President Judges of the Commonwealth to order, inter alia, the
immediate presumptive release of specified categories of incarcerated persons to prevent
the spread of COVID-19 in the county correctional institutions, is DENIED; nevertheless,
pursuant to Rule of Judicial Administration 1952(A) and the Pennsylvania Supreme
Court’s constitutionally conferred general supervisory and administrative authority over
all courts and magisterial district judges, see PA. Const. art V, 8§ 10(a), this Court
DIRECTS the President Judges of each judicial district, or their judicial designees, to
engage with other county stakeholders to review immediately the current capabilities of
the county correctional institutions in their district to address the spread of COVID-19.

The Court further explains and DIRECTS as follows:

The potential outbreak of COVID-19 in the county correctional institutions of this

Commonwealth poses an undeniable threat to the health of the inmates, the correctional



staff and their families, and the surrounding communities. Accordingly, action must be
taken to mitigate the potential of a public health crisis. We acknowledge that in some of
the Commonwealth’s judicial districts, judges, district attorneys, the defense bar,
corrections officials, and other stakeholders are currently engaged in a concerted,
proactive effort to reduce the transmission of the disease in county correctional
institutions and surrounding communities through careful reduction of the institutions’
populations and other preventative measures.? In light of Petitioners’ allegations that not
all judicial districts containing county correctional institutions have so responded, there
remains the potential of unnecessary overcrowding in these facilities which must be
addressed for the health and welfare of correctional staffs, inmates, medical
professionals, as well as the general public.

We emphasize, however, that the immediate release of specified categories of
incarcerated persons in every county correctional institution, as sought by Petitioners,
fails to take into account the potential danger of inmates to victims and the general
population, as well as the diversity of situations present within individual institutions and
communities, which vary dramatically in size and population density. Nevertheless, we
recognize that the public health authorities, including the Centers for Disease Control and
Prevention and the Pennsylvania Department of Health, continue to issue guidance on
best practices for correctional institutions specifically and congregate settings generally
to employ preventative measures, including social distancing, to control the spread of the
disease.

We DIRECT the President Judges of each judicial district to coordinate with

relevant county stakeholders to ensure that the county correctional institutions in their

1 We further acknowledge the efforts of the Pennsylvania Department of Corrections and
others to address similar issues in the State Correctional Institutions.

[70 MM 2020] - 2



districts address the threat of COVID-19, applying the recommendations of public health
officials, including the CDC’s Interim Guidance on Management of Coronavirus Disease
2019 (COVID-19) in Correctional and Detention Facilities (Mar. 23, 2020).2 If utilization
of public health best practices is not feasible due to the population of the county
correctional institutions, President Judges should consult with relevant county
stakeholders to identify individuals and/or classes of incarcerated persons for potential
release or transfer to reduce the current and future populations of the institutions during
this health crisis with careful regard for the safety of victims and their communities in
general, with awareness of the statutory rights of victims, and with due consideration
given to public health concerns related to inmates who may have contracted COVID-19.
Moreover, consistent with these above considerations, President Judges are to undertake
efforts to limit the introduction of new inmates into the county prison system.

Additionally, the Application for Leave to Intervene, or in the Alternative,
Application for Leave to File Amicus Curiae Answer in Opposition to Petitioners’
Extraordinary Jurisdiction Application filed by Marsy’s Law for Pennsylvania, LLC and
Kelly Williams is DENIED as to the request to intervene and GRANTED as to the
application to file an amicus curiae answer in opposition.

Chief Justice Saylor files a Concurring Statement in which Justices Todd,

Dougherty and Mundy join.

2 The CDC’s Guidelines are available at https://www.cdc.gov/coronavirus/2019-
ncov/community/correction-detention/quidance-correctional-detention.html.

[70 MM 2020] - 3



IN THE SUPREME COURT OF PENNSYLVANIA
MIDDLE DISTRICT

IN RE: THE PETITION OF THE : No. 70 MM 2020
PENNSYLVANIA PRISON SOCIETY, :

BRIAN MCHALE, JEREMY HUNSICKER,

CHRISTOPHER AUBRY, MICHAEL

FOUNDOS, AND FREDERICK LEONARD,

ON BEHALF OF ALL SIMILARLY

SITUATED INDIVIDUALS,

Petitioners

CONCURRING STATEMENT

CHIEF JUSTICE SAYLOR FILED: April 3, 2020

| join the present Order, since it does not sanction actual releases, but rather,
merely requires the identification of qualifying prisoners for potential release. In my view,
the primary authority to release qualifying prisoners on account of a disaster emergency
rests with the Governor -- who is invested with the power to direct and compel necessary
evacuations and control the movements of persons within disaster areas, see 35 Pa.C.S.
§7301 -- and/or the General Assembly.

Perhaps some releases may be effectuated by the judiciary under existing
statutory provisions already sanctioned by the Legislature, such as via the probation and
parole authority available under the Sentencing Code. See, e.g., 42 Pa.C.S. §9776.
Otherwise, | believe the Governor should fashion an appropriate Executive Order --
and/or the General Assembly should enact appropriate legislation -- to secure those

releases deemed to be necessary by the Health Department and which are consonant



with the preservation of public safety and other relevant factors, such as those delineated

in the Court’s present Order.

Justices Todd, Dougherty, and Mundy join this concurring statement.

[70 MM 2020] - 2



EXHIBIT
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IN THE SUPREME COURT OF PENNSYLVANIA
EASTERN DISTRICT

IN RE: THE PETITION OF C.Z., A.O.,, AND : No. 24 EM 2020
Z.S.-W., ON BEHALF OF ALL SIMILARLY
SITUATED INDIVIDUALS,

Petitioners

ORDER

PER CURIAM
AND NOW, this 7th day of April, 2020, the “Application for Extraordinary Relief

under the Court’s King’s Bench Jurisdiction,” asking this Court to direct the reduction of
the number of youth in detention, correctional, and other residential facilities under the
jurisdiction of the juvenile and criminal courts across the Commonwealth by ordering, inter
alia, that juveniles entering the juvenile system not be placed into detention and that
juveniles in detention be reviewed for release, with certain presumptive categories of
juveniles being immediately released, in order to prevent the spread of COVID-19 in
facilities housing juveniles is DENIED. Nevertheless, pursuant to Pennsylvania Rule of
Judicial Administration 1952(A) and this Court’s constitutionally conferred general
supervisory and administrative authority over all courts and magisterial district judges,
see PA. CONST. art V, 8 10(a), this Court explains and DIRECTS as follows:

The potential outbreak of COVID-19 in facilities housing juveniles in detention
poses an undeniable threat to the health of juvenile detainees, facility staff and their
families, and the surrounding community. Accordingly, action to mitigate the potential of
a public health crisis is appropriate. We acknowledge that in many judicial districts,

judges, district attorneys, the defense bar, juvenile probation officers, and other relevant



stakeholders are currently engaged in a concerted proactive effort to reduce transmission
of the disease in juvenile facilities and surrounding communities through careful,
individualized, reduction of institutional populations and other preventative measures. In
light of Petitioners’ allegations that not all judicial districts have so responded, there
remains the potential of unnecessary overcrowding in these facilities which should be
addressed for the health and welfare of correctional staffs, juvenile residents, medical
professionals, as well as the general public.

We emphasize, however, that the immediate release of juveniles detained in
various facilities, as sought by Petitioners, fails to take into account the individual
circumstances of each juvenile, including any danger to them or to others, as well as the
diversity of situations present within individual institutions and communities.
Nevertheless, we recognize that the public health authorities, including the Centers for
Disease Control and Prevention and the Pennsylvania Department of Health, continue to
issue guidance on best practices for institutions where individuals are detained
specifically and congregate settings generally to employ preventative measures,
including social distancing to control the spread of the disease. Moreover, we
acknowledge the statewide efforts of the Juvenile Court Judges’ Commission to eliminate
the threat of COVID-19 within Pennsylvania’s juvenile residential placements.

Accordingly, we DIRECT President Judges, or their designees, to engage with all
relevant county stakeholders to review immediately the current capabilities of residential
placements within their counties where judges have placed juveniles to address the
spread of COVID-19. President Judges should also consult with relevant county
stakeholders to identify juveniles and/or classes of juveniles for potential release from
placement to reduce the current and future populations of the institutions during this public

health crisis with careful regard for the individual circumstances of juveniles in placement



as well as their safety and the public’s safety with awareness of any statutory rights of
victims. Moreover, consistent with these considerations, judges are to undertake efforts
to limit the introduction of new juveniles into the juvenile detention system during the
COVID-19 pandemic.

Finally, we observe that Petitioners express confusion regarding whether county
courts can review existing detention and placement orders pursuant to our Statewide
Emergency Order dated March 18, 2020, generally closing Pennsylvania courts to the
public as to non-essential functions. As set forth in our March 18, 2020, Statewide
Emergency Order, we reiterate that essential court functions include: juvenile
delinquency detention; juvenile emergency shelter and detention hearings; and
emergency petitions for child custody or pursuant to any provision of the Juvenile Act, 42
Pa.C.S. 88 6301 - 6375.

L1

Finally, Petitioners’ “Application for Relief to File Reply Brief in Support of
Petitioners’ Application for Extraordinary Relief Under the Court’s King's Bench
Jurisdiction” is GRANTED.

Justice Dougherty did not participate in the consideration or decision of this matter.
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