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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
)
)
)
)
)
)
)
)
)
)
)
Plaintiffs,
)
)
v.
)
)
PENNY BOGAN, in her official capacity as
)
BOONE COUNTY CLERK; KAREN M.
)
MARTIN, in her official capacity as
)
PORTER COUNTY CLERK; MICHAEL
A. BROWN, in his official capacity as LAKE )
COUNTY CLERK; PEGGY BEAVER, in her )
)
official capacity as HAMILTON COUNTY
)
CLERK; WILLIAM C. VANNESS II, M.D.,
)
in his official capacity as the
)
COMMISSIONER, INDIANA STATE
)
DEPARTMENT OF HEALTH; and GREG
)
ZOELLER, in his official capacity as
)
INDIANA ATTORNEY GENERAL,
)
)
Defendants.
MARILYN RAE BASKIN and ESTHER
FULLER; BONNIE EVERLY and LINDA
JUDKINS; DAWN CARVER and PAMELA
EANES; HENRY GREENE and GLENN
FUNKHOUSER, individually and as parents
and next friends of C.A.G.; NIKOLE
QUASNEY and AMY SANDLER,
individually and as parents and next friends of
A.Q.-S. and M.Q.-S.,

Civil Action No.:
1:14-cv-00355-RLY-TAB

FIRST AMENDED COMPLAINT
FOR DECLARATORY AND INJUNCTIVE RELIEF
Plaintiffs Marilyn Rae Baskin and Esther Fuller, Bonnie Everly and Linda Judkins, Dawn
Carver and Pamela Eanes, Henry Greene and Glenn Funkhouser, individually and as parents and
next friends of C.A.G., and Ni kole Quasney and Am y Sandler, individually and as parents and
next friends of A.Q.-S. and M. Q.-S. (collectively “Plaintiffs”) , by and through their attorneys,
file this First Amended Complaint against Defendants Boone County Clerk Penny Bogan, Porter
County Clerk Karen M. Martin, Lak e County Clerk Michael A. Brown, Ham ilton County Clerk
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Peggy Beaver, Indiana State Departm

ent of Health Commissioner VanNess, and Indiana

Attorney General Greg Zoeller (collectively “Defendants”), and allege as follows:
INTRODUCTION
1.

Plaintiffs, all Indiana residen ts, comprise five loving, comm itted same-sex

couples (“adult Plaintiffs” or “Plaintiff couples”) and three minor children of two of the couples.
All Plaintiffs bring this action pursuant to 42 U.S.C. § 1983 seeking declaratory and preliminary
and permanent injunctive relief for Defendants’ violation of Plaintiffs’ rights — the guarantees
of liberty and equal protection under the F

ourteenth Amendment to the United States

Constitution — caused by the discriminatory exclusion of same-sex couples from the freedom to
marry and the discrim inatory denial of recogniti on of m arriages lawfully entered by sam e-sex
couples in other jurisdictions pursuant to the laws of the St ate of Indiana (“State”). See Indiana
Code § 31-11-1-1.
2.

Marriage plays a unique role in soci

ety as the universally recognized and

celebrated hallmark of a couple’s comm itment to build fam ily life together. It confers upon
couples a dignity and status of i mmense import. The adult Plaintiffs have for med committed,
enduring bonds equally worthy of the respect a

fforded by the State to different-sex couples

through marriage. Yet, the State, without any ad equate justification, ha s enacted, interpreted,
and enforced its laws in ways that single out

lesbian and gay couples in Indiana by excluding

them from the freedom to marry and by refusing to recognize and respect lawful m arriages from
other jurisdictions, based solely on their sexual orientation and their sex.
3.

Through Defendants’ adherence to and enfo rcement of Indiana Code Section 31-

11-1-1 and their interpretation and enforcem ent of the State’s other laws to preclud e same-sex
couples from m arrying or having their m arriages lawfully entered into other jurisdictions
recognized in Indiana, the State and Defendants send a message that lesbians, gay men, and their
2

Case 1:14-cv-00355-RLY-TAB Document 30 Filed 03/31/14 Page 3 of 35 PageID #: 89

children are second-class citizens who are undeserving of the legal sanction, respect, protections,
and support that different-sex couples and their children receive automatically through marriage.
This discrimination (referred to herein as the State’s “marriage ban”) is established in the State’s
statutes, which prevent sam e sex couples from entering into a civil m arriage in the State and
prohibits the State from honoring a civil m arriage validly ente red by a sam e-sex couple in
another jurisdiction.
4.

The marriage ban inflicts serious and irreparable harm on same-sex couples and

their children. Plaintiffs Mari lyn Rae (“Rae”) Baskin and Esther Fuller, Bonnie Everly and
Linda (“Lyn”) Judkins, Dawn Carver and Pam ela (“Pam”) Eanes, and H enry Greene and Glenn
Funkhouser are not m arried. They seek the freedo m to marry the one u nique and irreplaceable
person each loves, and thereby to assum e the responsibilities and obtain the myriad protections,
obligations, and benefits conferre d upon married couples under state and federal law. Plaintiffs
Nikole Quasney and Amy Sandler m

arried in a nother jurisdiction, but are treated as legal

strangers in the state they call home — a hurtful invalidation of their relationship, which deprives
them of the protections that a legally-recogn ized marriage most securely provid es. Plaintiffs
C.A.G., A.Q.-S., and M.Q.-S. (“ch ild Plaintiffs”) seek the prot ections, security, support, and
benefits conferred upon the children of m

arried parents, and to end the stigm

a, shame, and

humiliation imposed upon children of lesbian and gay parents by the law’s refusal to permit them
to belong to families with married parents and d esignation of their families as inferior to others
and unworthy of marriage.
5.

The right to marry the person of one’s choice and to direct the course of one’s life

in this intimate realm without undue government interference is one of the fundam ental liberty
interests protected for all by the Due Process Clau se of the Fourteenth Amendment to the United
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States Constitution. The State’s exclusion of th e Plaintiff couples and other same-sex couples
from marriage violates their fundam ental right to marry. The State also interferes with the
constitutionally protected liberty and privacy interest in familial association and integrity of the
child Plaintiffs and other children o f same-sex couples without any compelling, important, o r
even legitimate justification.
6.

The State a lso has dep rived Plaintiffs of their guarantee o f equality u nder the

Equal Protection Clause of the Fo urteenth Amendment to the Unite d States Constitution by
denying Plaintiff couples and othe r lesbian and gay Indiana resi dents the right to m arry the
person of their choice based solely on their se
denies the child Plaintiffs and other child

xual orientation and sex. Likewise, the S

tate

ren of sa me-sex couples equal access to dignity,

legitimacy, protections, benefits, su pport, and security conf erred on children of m arried parents
under state and federal law. The m arriage ban penalizes the Plaintiff couples’ self-determination
in the most intimate sphere of their lives. Th e United S tates Supreme Court ha s stated that
marriage is the most important relation in life, as well as an expression of emotional support and
public commitment, and a far-reaching legal ac

knowledgement of the intim ate relationship

between two people. The marriage ban deprives Plaintiff couples and other same-sex couples of
dignity, and humiliates children of same-sex couples by branding their fa milies as inferior and
unworthy of the legitimacy, recognition, and respect accorded to other families.
7.

Because the freedom to marry is one of th e vital personal rights essential to the

orderly pursuit of happiness by fr ee men and wom en, adult Plainti ffs seek equal access to the
freedom to m arry for sam e-sex couples and rec ognition of legal m arriages performed in other
states as the only means to secure their rights to due process and equal protection of the law, and

4
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to eliminate the myriad serious harms inflicted on Plaintiffs by the marriage ban and Defendants’
enforcement of it.
JURISDICTION AND VENUE
8.

Plaintiffs bring this action under 42

U.S.C. §§ 1983 and 1988 to redress the

deprivation under color of state law of rights secured by the United States Constitution.
9.

This Court has original jurisdiction over the subject matter of this action pursuant

to 28 U.S.C. §§ 1331 and 1343 because the m atters in controversy arise under the Constitu tion
and laws of the United States.
10.

This Court has the author ity to enter a declarator y judgment and to provide

preliminary and permanent injunctive relief pursuant to Rules 57 and 65 of the Federal Rules of
Civil Procedure and 28 U.S.C. §§ 2201 and 2202.
11.

This Court has personal jurisdiction over Defendants because they are domiciled

in the State and/or have otherw ise made and estab lished contacts with the S tate sufficient to
permit the exercise of personal jurisdiction over them.
12.

Venue is proper in this district under 28 U.S.C. § 1391(b) because all Defendants

reside within the State of Indiana, Defenda nt Boone County Clerk P enny Bogan, Defendant
Hamilton County Clerk Peggy Beaver, Defendant Va nNess, and Defendant Greg Zoeller reside
and have offices within the district , and/or because a substantial part of the events that gave rise
to Plaintiffs Rae Baskin, Esther Fuller, Henr y Greene, Glenn Funkhouser, and C.A.G.’s claim s
occurred, and will occur, in this district.

5
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PARTIES
A.

Plaintiffs

Rae Baskin and Esther Fuller
13.

Plaintiffs RAE, 60, and ESTHER, 78, are a lesbian couple living in Whitestown,

Boone County, Indiana, within the Indianapo

lis Division of the S

outhern District of

Indiana. Rae and Esther have been in a loving and committed relationship for nearly twenty-four
years. Rae and Esther would marry in Indiana but for the marriage ban.
14.

Esther was born in Indianapolis, Indiana and has lived in Indiana her whole life,

except for a year attending college in Missou ri. Rae has been a residen t of Indiana for twentyfour years. Esther holds a degree from

Purdue University Krannert School of Managem ent,

worked as a pharm acist for many years, and is cu rrently retired. Rae graduated from Syracuse
University in 1975, where she m ajored in Poverty & Urban Affairs, an d New York Law School
in 1978. After graduating from law school, Rae owned her own company for twenty years.
15.

The marriage ban frustrates Rae and Esther ’s dream of being able to m arry. Rae

wishes to m arry Esther because absent m arriage, their relationship is viewed as having less
dignity and legitimacy by the State a nd in the eyes of others. Esther wants to ensure that Rae is
protected and secure, even if Esther should pass away, and that Rae receives spousal protections
including Social Security benefits for surviving spouses. Esther had breast cancer in 2008 and
broke her hip in 2009.

Regarding Esther, Rae said “She’s the world’s biggest m ush, she loves

me unconditionally, and . . . I can’t imagine life without her.”
Bonnie Everly and Lyn Judkins
16.

Plaintiffs BONNIE, 56, and LYN, 58, are a lesbian c ouple living in Chesterton,

Porter County, Indiana. Bonnie and Lyn have been in a lov ing and committed relationship for
more than thirteen years. Bonnie and Lyn would marry in Indiana but for the marriage ban.
6
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17.

Bonnie was born in Gary, Indiana, and rais ed in Michigan City, Indiana. Bonnie

and Lyn are both divorced from prior marriages they entered into long ago before they were able
to acknowledge their sexual orient ation to themselves or others. Bonnie a nd Lyn each have a
child, and they live with Bonnie’s son, David, ag

e twenty-one. David is supportive of their

relationship. Bonnie was employed at a factory where she operated m achines and later becam e
an independent driver for the news dispatch in Michigan City, Indiana. Lyn was a secretary and
a school bus driver. In 2002, Bonnie and Lyn were struck by a drunk driver and both suffer from
mobility-related disabilities.
18.

The marriage ban frustrates Bonnie’s a

nd Lyn’s dream s of being able to

marry. Unable to m arry in Indiana, Bonnie and Lyn held a private religious ceremony on a
beach in Michig an City in April 2002.

Lyn describes Bonnie as her “rock and

security.” “[Bonnie] keeps m e laughing and she is the reason I get up in the m orning. To be
able to be legally wed to her would be a dream
Bonnie.” Bonnie describes Lyn as “a breath of

come true. I would do anything for

fresh air.” “[Lyn] is what keeps m e going. I

want to make her my wife because I’ve never ha d that feeling for anyone else. I want to m ake
my life complete by putting a ring on her finger knowing it will be there forever.”
Dawn Carver and Pam Eanes
19.

Plaintiffs DAWN, 41, and PAM, 50, are a le sbian couple living in Munster, Lake

County, Indiana. They have been in a lov ing and committed relationship for sev enteen years.
Dawn and Pam would marry in Indiana but for the marriage ban.
20.

Dawn was born in Griffith, Indiana and ha

s lived in Indiana m ost of her life.

Dawn is a patrol officer for the Oak Park Police Department and has worked there for ten years.
Pam is a Captain in th e Calumet City Fire De partment and has worked there for twenty-six

7
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years. Pam and Dawn are active in their loca l community. Pam has two children from prior
relationships, and both children vi ew both Pam and Dawn as their m others. The children are
supportive of their relationship.
21.

The marriage ban frustrates Pam and Dawn’s dream of being able to m arry. Pam

and Dawn have an Illinois Civil Union.

But th is civil union is not r ecognized in Indiana.

Because Indiana’s marriage ban has prevented th em from marrying, they are not fully protected
in the event that either of them is seriously injured from the inherent dangers of their work.
22.

Pam and Dawn want to express th e love and commitment to each other that only

marriage can convey. They want to grow old with one another; they m ean everything to each
other. Pam states, “Dawn is everything to m e, she’s my world, she’s my best friend, she’s m y
partner, she’s m y confidante, she’s m y everything. My life is so m uch better because I have
Dawn in it, I really look forward to going into old age together.”
Henry Greene and Glenn Funkhouser with minor son, C.A.G.
23.

Plaintiffs HENRY, 48, a nd GLENN, 51, are a gay m ale couple living in Carm el,

Hamilton County, Indiana, within the Indianapolis Di vision of the Southern District of Indiana.
Henry and Glenn have been in a committed rela tionship for twenty-two years. Henry and Glenn
would marry in Indiana but for the marriage ban.
24.

Glenn was born and raised in Indiana and m oved back to his hom e state to be

closer to fam ily in 2001. Henry and Glenn have

lived together in Indian a for almost thirteen

years, and consider Ind iana their home. Henry has four years of college training in com puter
science and works as a project manager. Gl

enn holds a Bachelor’s Degree in Business

Management and Personnel Administration & Management Information Systems from Ball State
University. Glenn works as an account manager.
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25.

Henry and Glenn have a twel ve year old-son, Plainti ff C.A.G. Henry adopted

C.A.G. initially and Glenn later obtained a sec ond parent adoption to establish a legal parentchild relationship with their s on. They are very involved in

their son’s school and in their

church. Because of the m arriage ban, Henry and Gl enn fear th at their son will in ternalize the
message he receives from his govern ment that his fa mily is not as worthy as others, and that he
will face discrim ination because his fam ily is deemed less legitim ate, and less deserving of
respect by the State.
26.

The marriage ban frustrates Henry and Gl enn’s dream of being m arried. Henry

says that he “can’t im agine his life without Glenn .” Glenn says that he and Henry are “partners
in life,” and that “they knew th ey could give [their son] a be tter life, a second chance.” The
marriage ban interferes with the ir ability to pr otect their son and help him to grow up with
dignity and pride in his fa mily, makes Henry and Glenn’s family status and financial security
uncertain, and causes them stress and anxiety.
Nikole (“Niki”) Quasney and Amy Sandler with minor daughters, A.Q.-S. and M.Q.-S.
27.

Plaintiffs NIKI, 37, and AM Y, 37, are a lesbian couple living in Munster, Lake

County, Indiana. They have been in a loving an d committed relationship for over thirteen years.
Niki and Amy were married in the Commonwealth of Massachusetts on August 29, 2013.
28.

Niki was born in East Chicago, Indiana, and raised in Munster, Indiana. Niki and

Amy own a home in Indiana, where they are raising their two minor daughters, Plaintiffs A.Q.-S.
(age 2) and M.Q.-S. (age 1), who w ere conceived through assisted re productive technology and
an anonymous donor. After Amy gave birth to A.Q.-S., Niki and Amy were required to incur the
cost and expense of obtaining

a second parent adoption to es

tablish a legal parent-child

relationship between Niki and A.Q.-S. Am y and Niki secured an Illinois civil union on June 7,

9
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2011. W hen Amy gave birth to their second da ughter, M.Q.-S., even though they then were
living in Indiana, Amy and Niki s elected a hospital in Illinois so that the y could give birth in a
state that would respect Niki’s parental relationship to M.Q.-S. from birth and accordingly issue
her a two-parent birth certificat e in reliance on their Illinoi
performed a second parent adoption for M.Q.-S as

s civil union. Am y and Niki

well, to ensure that

Niki’s parent-child

relationship would be secure in Indiana.
29.

Niki holds a Bachelor

of Science in Restaur ant Hotel I nstitutional Tourism

Management from Purdue University, W est Lafayette, and a Bachelor of Arts degree in
Education from the Univers ity of Missouri at St. Louis. Niki worked for several years as a
physical education teacher in Nevada. Amy hol ds a Bachelor of Arts degree in Jou rnalism and
Master of Arts degree in Counseling and Personne l Services from the University of Maryland.
Amy also holds a Ph. D . in Educational Leadership from the University of Nevada, Las Vegas.
Amy has worked as an adjunct professor and is

currently pursuing a Master of Arts degree in

Social Service Adm inistration from the Univer sity of Chicago, to which she commutes for
classes from the fam ily’s home in Indiana. Af ter Amy obtains her degree, she would prefer to
seek licensure and employment in Indiana to be close to Niki. However, because school districts
in Indiana will not recognize Am y’s marriage to Niki for the purpose of providin g Amy with
spousal health insurance, Amy must seek a job in Illinois.
30.

Niki’s family history put her at high risk for breast and ovari an cancer. In 2007,

Niki made the difficult deci sion to proceed with a p rophylactic double mastectomy after two
siblings developed breast cancer. Despite her best effort to ma nage her cancer risk, Niki was
diagnosed with Stage IV ovarian cancer in J

une 2009, which required surgery days later to

remove more than 100 tum ors in her abdom inal cavity and on critical organs, such as her liver,
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kidneys, and bladder, and which required rem oval of her entire omentum. At the time of Niki’s
diagnosis almost five years ago, the physician who perform ed her surgery informed her that the
median survival rate for her cancer is five years.
31.

Since her diagnosis in 2009, Niki has

hospital visits and aggressive chemotherapy tr

undergone three surgeries, countless

eatment, including her m ost recent six-cycle

course of chemotherapy (11 infusions) over the last few months. The State’s refusal to recognize
Niki’s marriage to Am y encourages and invites private bias and discrimination, including in
medical settings. Niki and Amy fear that their marriage will not be respected in Indiana, and that
medical personnel may treat them as legal strangers to each other. For ex ample, when Niki and
Amy attempted to obtain a family membership with a fitness center operated by a local hospital,
the hospital denied them such a mem bership on the groun d that the h ospital’s “definition of
spouse matches the state of Indiana’s definitio n of m arriage.” Even though this hospital is
approximately two miles from where Niki, Amy, and their daughters live, Niki chooses not to go
to this hospital for regular chem otherapy treatments or even certain em ergency care because the
hospital may not respect her legal relationship

to Amy. Instead, Niki travels to Chicago.

Recently, when Niki experien ced chest pain, she traveled

40 m inutes to th e University of

Chicago Medical Center for treatm ent for what was later id entified as a pulmonary embolism.
Thus, the State’s refusal to recognize her m arriage impedes her ability to secure emergency care
or treatment from her local community hospital. Niki also fears that when she passes away, the
State’s refusal to recognize Am y as a spouse on her death certif icate will advers ely affect her
family’s ability to secure insurance, and access federal and state protections and safety nets, such
as Social Security benefits available to surv iving spouses. Because Am y and Niki have two

11
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young children, and Niki continues to suffer from terminal ovarian cancer, their need to have
their marriage recognized by Indiana is urgent.
32.

Niki describes Amy as her “rock” saying, “she is the most amazing person I have

ever met” and “an am azing role model for their two daughters.” Am y says Niki “is the m ost
kind and generous person” and that “she picks up where I leave off.” Am y loves Niki and “will
forever be grateful for every moment [their] kids have with her…and that I have with her.”
B.

Defendants

33.

DEFENDANT PENNY BOGAN is sued in

County Clerk. Bogan’s duties

her official capacity as the Boone

include accepting m arriage applications, issuing m arriage

licenses, and maintaining records relating to marriage licenses. Bogan must ensure com pliance
through all of these functions with relevant Indi ana laws, including those that exclude sam e-sex
couples from marriage, and forbid the filing of records relating to marriages of same-sex couples
that take place in othe r states. Bogan is a person within the m eaning of 42 U.S.C. § 1983 and
was acting under color of state law at all times relevant to this complaint.
34.

DEFENDANT KAREN M. MARTIN is sued in her official capacity as the Porter

County Clerk. Martin’s duties include accep

ting marriage applications, issuing m arriage

licenses, and maintaining records relating to marriage licenses. Martin must ensure com pliance
through all of these functions with relevant Indi ana laws, including those that exclude sam e-sex
couples from marriage, and forbid the filing of records relating to marriages of same-sex couples
that take place in other states. Martin is a person within the m eaning of 42 U.S.C. § 1983 and
was acting under color of state law at all times relevant to this complaint.
35.

DEFENDANT MICHAEL A. BROWN is sued in his official capacity as the Lake

County Clerk. Brown’s duties include accepti

ng marriage applications, issuing m arriage

licenses, and maintaining records relating to marriage licenses. Brown must ensure com pliance
12
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through all of these functions with relevant Indi ana laws, including those that exclude sam e-sex
couples from marriage, and forbid the filing of records relating to marriages of same-sex couples
that take place in other states. Brown is a person within the m eaning of 42 U.S.C. § 1983 and
was acting under color of state law at all times relevant to this complaint.
36.

DEFENDANT PEGGY BEAVER is sued in he r official capacity as the Hamilton

County Clerk. Beaver’s dutie

s include accepting m arriage applications, issuing m arriage

licenses, and maintaining records relating to marriage licenses. Beaver must ensure com pliance
through all of these functions with relevant Indi ana laws, including those that exclude sam e-sex
couples from marriage, and forbid the filing of records relating to marriages of same-sex couples
that take place in other states. Beaver is a person within the m eaning of 42 U.S.C. § 1983 and
was acting under color of state la

w at all tim es relevant to th is complaint. Collectively,

DEFENDANTS BOGAN, MARTIN, BROWN, and

BEAVER are referred herein as the

DEFENDANT CLERKS.
37.

DEFENDANT WILLIAM C. VANNESS II, M.D., is sued in his official capacity

as the COMMISSIONER, INDIANA ST ATE DEPARTMENT OF HEALT H. VanNess is a
person within the m eaning of 42 U.S.C. § 1983 and was acting under color of state law at all
times relevant to this Co mplaint. The Indiana State Department of Heal th (“ISDH”) is requ ired
to develop the for m for applications for m arriage licenses, including the requirem ent to list one
“Male Applicant” and one “Female Applicant.” The ISDH also prescribes the information to be
contained on state certificates, including death certificates.
38.

DEFENDANT GREG ZOELLER is sued in his official cap

acity as the

ATTORNEY GENERAL OF INDIANA. Zoeller is a person within the m eaning of 42 U.S.C.
§ 1983 and was acting under color of st ate law at all tim es relevant to this Com plaint. In his

13
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capacity as Attorney General, Zoeller has th e authority to enforce the statu tes of the State of
Indiana, including its provision s related to the m arriage ban, and has the duty to defend the
constitutionality of the enactments of the Indiana Legislature.
39.

All of the above Defendants, and those s ubject to their supervision, direction, and

control, intentionally performed, participated in, aided and/or abetted in some manner the acts
alleged herein, proximately caused the harm alleged herein, and will continue to injure Plaintiffs
irreparably if not enjoined.
STATEMENT OF FACTS
40.

Adult Plaintiffs are all residents of I ndiana who experience the sam e joys and

shoulder the sam e challenges of fa mily life as their heterosexual neighbors, co-workers, and
other community members who are free to m arry. Adult Plaintiffs are c ontributing members of
society who support their comm itted partners and nurture their children, but must do so witho ut
the same dignity and respect afforded by the State to other fam

ilies through access to th e

universally understood and celebrate d status of m arriage. The St ate’s exclusion of sam e-sex
couples from marriage, and from recognition of their lawful out-of-state marriages, subjects adult
Plaintiffs to legal vulne rability and related s tress, while depriving the m and their children of
equal dignity and security. Th rough its marriage ban, the S tate send a purposeful m essage that
the State views lesbian and gay men and their children as sec ond-class members of society who
are undeserving of the legal sanc tion, respect, and support that di fferent-sex spouses and their
families enjoy.
A.

Adult Plaintiffs’ Attempts to Marry and Marriage in Other Jurisdictions.

41.

But for the fact that they are of the sa me sex, each unmarried Plaintiff couple is

legally qualified to marry under the laws of Indiana and wishes to marry in the State. Each adult

14
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Plaintiff is over the age of eighteen, and no adult Plaintiff is precluded from marriage as a result
of having another spouse or being closely related to his or her life partner.
42.

Because of Indiana’s statuto ry prohibition on marriage for sam e-sex couples, the

DEFENDANT CLERKS are required to refuse to i ssue a marriage licenses to same-sex couples.
See I.C. § 31-11-1-1(a) (“Only a female may marry a male. Only a male may marry a female.”),
§ 31-11-4-12 (“If it appears that two (2) individuals do not have a right to a marriage license, the
clerk of the circuit court shall refuse to issue the license.”). Each Plaintiff couple has applied for
a marriage license with the County Clerk of their re spective counties. Each of their applications
was refused because Plaintiff couples are same-sex couples.
43.

On March 10, 2014, Rae Baskin and Esther

Fuller appeared in person at the

Boone County Clerk’s Office to seek a marriage license. When the couple requested a m arriage
license, they were denied by three different em ployees of Defendant B ogan. At one point, the
employees referred the couple to another state to marry and suggested they might consider a civil
union from another state. Ultimately, Rae and Esther were told, “No, we really can’t do it.”
44.

On March 10, 2014, Bonnie Everly and Lyn

Judkins appeared in person at the

Porter County Clerk’s Office to seek a marriage license. When the couple requested a m arriage
license, they were denied by a fem ale employee of Defe ndant Martin who shared “I’ve been
reading a lot about this, but I don’t think it’s legal here in Indiana.” When they asked again, the
employee denied their request for a marriage license.
45.

On March 12, 2014, Dawn Carver and Pam Eanes appeared in person at the Lake

County Clerk’s Office to seek a marriage license. When the couple requested a marriage license,
they were denied by a female employee of Defendant Brown. They were told “two women can’t
get married here.”
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46.

On March 20, 2014, Henry Greene and Gle nn Funkhouser appeared in person at

Hamilton County Clerk’s Office to seek a m

arriage license. W hen the couple requested a

marriage license, they were deni ed by Defendant Beaver h erself. They were to ld “we are no t
able to issue you a marriage license because you are of the same gender.”
47.

Niki Quasney and Am y Sandler were validly m arried in Massachusetts and seek

through this suit to end the State’s current deni al of recognition of their m arriage on the ground
that it is a marriage entered by two individuals of the same sex.
B.

Indiana’s Marriage Ban Singles Out Same-Sex Couple s and Excludes Them
from Marriage.

48.

Indiana has enacted a statute that excl

udes same-sex couples from marriage.

See I.C. § 31-11-1-1. This statute cannot be explained by reference to legitimate public policies
that could justify the disadvantages the m arriage bans impose on same-sex couples who wish to
marry. Rather, the history of its enactment and its own text dem onstrates that interference with
the equal dignity of sam e-sex couples was m ore than a mere side effect of this enactment — it
was its essence.
C.

Plaintiffs Are Injured by the Marriage Ban.

49.

Barring same-sex couples from marriage and m arriage recognition disqualifies

them from critically important rights and responsibilities under

state law that different-sex

couples rely upon to secure their commitment to each other and to safeguard their families. By
way of example only, same-sex couples are denied:
a.

The benefit of the presum ption that both spouses are parents to a child born
during the m arriage, and the ability of a
children by marrying;
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b.

Family health insurance coverage, incl uding spousal health benefits, retirement
benefits, and surviving spouse benefits for public employees;

c.

Family leave for an employee to care for a spouse;

d.

The ability to saf eguard family resources under an array of laws th at protect
spousal finances;

e.

The ability to m ake caretaking d ecisions for one another in tim es of death and
serious illness, including the priority

to make m edical decisions for a n

incapacitated spouse, the autom atic right to make burial decisions, and other
decisions concerning disposition and handling of remains of deceased spouses.
f.

The right to inheritance unde r the laws of intestacy a nd the right of a surviving
spouse to an elective share;

g.

Benefits for spouses an d dependent ch ildren of m embers of the m ilitary and
veterans;

h.

In the event that a coup le separates, access to an orderly dissolution process fo r
terminating the relationship, assuring an equitable division of the couple’s assets
and debts, and adjudication of issues relating to custody, visitation, and support
with respect to any children the couple may have.

50.

The marriage ban not only denies Plaintiffs and other same-sex couples and their

children access to protections, bene fits, rights, and responsibilitie s afforded to m arried persons
and their children under state law, it also denies them eligibility for a host of federal rights and
responsibilities that span the entire United St

ates Code and federal regulations. Unm

arried

couples are denied recognition for virtually all purposes throughout the more than 1, 000 statutes
and numerous federal regulations relating to m arriage — including laws th at pertain to Social
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Security benefits, housing, taxes, criminal sanctions, copyrights, and veterans’ benefits. Couples
validly married in another ju risdiction and living in Indiana

may qualify for som e federal

benefits and protections, but the language of certa in statutes and regulati ons, such as veterans’
spousal benefits and Social Secu rity survivor benefits, referen ces couples married under the law
of their state of residence or dom

icile. Many of these deprivations drain fam ily economic

resources, causing financial harm not only to same-sex couples but to their children as well.
51.

In addition to cau sing the tang ible harms listed above, P laintiffs are denied the

unique social recogn ition that m arriage conveys. W ithout access to the fa miliar language and
legal label of marriage, Plaintiffs are unable instantly or adequately to communicate to others the
depth and permanence of their commitment or to obtain respect for that commitment as others do
simply by invoking their married status.
52.

Although the Plaintiff couples are in co

mmitted relationships, they and other

same-sex couples are denied the stabilizing effects of marriage, which help keep couples together
during times of crisis or conflict.
53.

The substantive and dignitary inequities imposed on committed same-sex couples

include particular harms for sam e-sex couples’ children, who are eq ually deserving of the
stability, permanence, and legitimacy that children of different-sex spouses enjoy. The m arriage
ban denies child ren of sam e-sex couples the dignity, legitimacy, rights, benefits, support,
security, and obligations conferred on children whose parents are married. Children of same-sex
couples must combat the common assum ption, reinforced by Indiana law, th at as members of a
family headed by an unmarried couple, their bonds are impermanent, insubstantial, and unworthy
of equal dignity and legitim acy because the c ouple has n ot made a m arital commitment and
taken on the obligations of marriage. Civil marriage affords official sanctuary to the family unit,
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offering parents and children a familiar and public means of demonstrating to third parties a legal
basis for th e parent-child relationship. By denying same-sex couples access to m arriage, the
State reinforces the view, held by some, that the family bonds that tie same-sex parents and their
children are less consequential, enduring, and m eaningful than those of different-sex parents and
their children. Same-sex parents raising children in Indiana cannot invoke their status as married
in order to communicate to th eir own children and others the depth and perm anence of their
commitment to each other in terms that society, and even young children, readily understand.
Consequently, the child Plaintiffs and other children of same-sex couples are left to grow up with
the message that their parents and f amilies are inferior to others and tha t they and their par ents
do not deserve the same societal recognition and respect.
54.

Because same-sex parents and their child ren thus are dep rived of the fam ily

security that inheres in a ready and fam iliar method of communicating to others the significance
and permanence of their f amilial relationships, they must live with the vulnerability and s tress
inflicted by the ever-present possibility that others may question their familial relationships — in
social, educational, and m edical settings and in moments of crisis — in a way that spouses and
their children can avoid by simple reference to being married.
55.

Children of sam e-sex couples are less le gally secure and econom ically situated

than children whose parents are able to m

arry, including because of expenses incurred in

attempting to create legal protections that approx imate some of those that are automatic through
marriage, protections that are far inferior to th e legal protections afforded through m arriage, and
because their fam ilies are denied the streng thening effect that m arriage can prov ide to the ir
parents’ relationships.
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56.

Children from a young age understand that m arriage signifies an enduring fa mily

unit and, likewise, understand when the State has deemed a class of families as less worthy than
other families, undeserving of m arriage, and no t entitled to the sam e societal reco gnition and
support as other families. The State has no ad equate interest to justify marking the children of
same-sex couples with a badge of inferiority th at invites disrespect in school, on the playground,
and in every other sphere of their lives.
57.

The government is a powerful teach er of discrimination to others. By decreeing

that the relationships of sam e-sex couples must be ignored in I ndiana and enforcing that policy,
the State and Defendants inform all persons wi th whom same-sex couples interact, including
those couples’ own children, that their rela tionships are less worthy than others. Bearing the
imprimatur of the governm ent, the State’s m arriage ban, which relegates same-sex couples and
their children to a les ser status, encourages others to follow the governm ent’s example in
discriminating against them.
58.

The State’s marriage ban, and Defendants’ enforcement of it, causes many private

entities such as banks, insurers, and even health clubs to define “family” for purposes of an array
of benefits and protections in

ways that exclude sam e-sex couples and their children from

important safety nets, such as private em ployer-provided health insurance for fam ily members.
The State also encou rages disrespect of co mmitted same-sex couples and th eir children,
including Plaintiffs, by others in workplaces, schools, businesses, and other major arenas of life
in ways that would be less likely to occur and mo re readily corrected if marriage were available
to same-sex couples.
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D.

The Marriage Ban Is Not Even Rationally Related
to a Le gitimate
Government Purpose, Let Alone Substantially Related to an I
mportant
Government Purpose o r Narrowly Tailored to a Compelling Gov ernmental
Purpose.

59.

No legitimate — let alo ne important or compelling — inter est exists to exclude

same-sex couples from marriage. An individu al’s capacity to establ ish a loving and enduring
relationship does not depend upon sexual orientation or his or her sex in relation to his or her
committed life partner, nor is there any leg itimate interest in preventing same-sex couples and
their children from belonging to fam ilies headed by a m arried couple or in deny ing them the
spousal protections marriage provides.
60.

Neither history nor tradition can justify the marriage ban. Marriage has rem ained

a vital and enduring institu tion despite undergoing significant changes over tim e to m eet
changing social and ethical needs, including by th e elimination of many former requirements of
marriage that we now recognize as discriminatory or otherwise impermissible — such as racebased entry requirem ents and gendered restrictions that historically were consid ered integral
aspects of marriage. Indiana is not confined to historic notions of equality, and no excuse for the
State’s discriminatory restriction can be found in the pedigree of such discrimination.
61.

The Supreme Court has made clear that the law cannot, directly or indirectly, give

effect to private biases, and expressly rejected moral disapproval of lesbian and gay relationships
as a legitimate justification for a law.
62.

Excluding same-sex couples from marriage does nothing to protect or enhance the

rights of different-sex couples. Different-sex co uples will continue to enjoy the sam e rights and
status conferred by marriage regardless of whether same-sex couples may marry.
63.

Although the State has a valid interest in protecting the public fiscally, it may not

pursue that interest by m aking invidious distinctions betw een classes of its citizens without
21
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adequate justification. Moreover, the State has no fiscal justific ation here for denying sam e-sex
couples the freedom to marry because the State would generate additional revenues by allowing
same-sex couples to marry and to be recognized as married.
64.

The State’s interest in child welfare is affirmatively harmed — not furthered —

by the marriage ban. The m arriage ban injures same-sex couples’ children without offering any
benefit to other children.
65.

Barring same-sex couples from marriage does not prevent same-sex couples from

raising children together. Sa me-sex couples in Indiana can and do bear children through use of
reproductive technology that is av ailable to sam e-sex couples a nd different-sex couples alike,
and bring children into their fam ilies through fo ster care and adoptio n. Procreation is not a
requirement of m arriage, and m any married people choose not to have children while m

any

unmarried people procreate. I ndiana has never restricted m arriage to those capable of or
intending to procreate, nor would it be constitutionally permissible to do so.
66.

There is no valid basis for the State to assert a preferen

ce for parenting by

different-sex couples over sam e-sex couples. B ased on more than thirty years of research, the
scientific community has reached consensus that children raised by same-sex couples are just as
well-adjusted as children raised by different-sex couples. This consensus has been recognized by
every major professional organization dedicated to children’s health and welfare, including the
American Academy of Pediatrics, the Am

erican Psychological Asso ciation, the Am erican

Medical Association, the National Association of Social Workers, and the Child Welfare League
of America.
67.

There is not even a rational basis for fa voring parenting by heterosexual couples

over gay and lesb ian couples. See, e.g., De Boer v. Sn yder, No. 12-CV-10285, slip op. at 24
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(E.D. Mich. Mar. 21, 2014) (finding “no logical connection between banning same-sex marriage
and providing children with an ‘optim al environment’ or achieving ‘optim al outcomes’” ); De
Leon v. Perry, —F. Supp. 2d—, 2014 WL 715741, at *14 (W.D. Tex. Feb. 26, 2014) (finding no
“evidentiary support for [defenda nts’] assertion that denying

marriage to sam e-sex couples

positively affects childrearing,” and “agree[ing] with other district courts that ha ve recently
reviewed this issue and concl ud[ing] that there is no rational connection between Defendants’
assertion and the legitim ate interest of successful childrearing”); see also id. (concluding that
Texas’s same-sex marriage ban “ causes needless stigmatization and hum iliation for children
being raised by the loving sam e-sex couples being targeted”); Perry v. Schwarzenegger, 704 F.
Supp. 2d 921, 980 (N.D. Cal. 2010) (finding that th

e research supporting the conclusion that

“[c]hildren raised by gay or le sbian parents are as likely as

children raised by heterosexual

parents to b e healthy, successful an d well-adjusted” is “accepted beyon d serious debate in the
field of developm ental psychology”), aff’d sub nom , Perry v. Brown , 671 F.3d 1052 (9th C ir.
2012), vacated for lack of standing sub nom , Hollingsworth v. P erry, No. 12-144, 2013 WL
3196927 (U.S. June 26, 2013); In re Adoption of Doe , 2008 WL 5006172, at *20 (Fla. Cir. Ct.
Nov. 25, 2008) (“[B]ased on the robust nature of the evidence available in the field, this Court is
satisfied that the issue is so far beyond dispute that it would be irrational to hold otherwise; the
best interests of children are not preserved by prohibiting homosexual adoption.”), aff’d sub nom,
Florida Dep’t of Children & Families v. Adoption of X.X.G. , 45 So. 3d 79 (Fla. Dist. Ct. App.
2010); Howard v. Child Welfare Agency Review Bd., Nos. 1999-9881, 2004 WL 3154530, at *9
and 2004 WL 3200916, at *3-4 (Ark. Cir. Ct. Dec. 29, 2004) (holding based on factual findings
regarding the well-being of children of gay parents that

“there was no rational relationship

between the [exclusion of gay people from becoming foster parents] and the health, safety, and
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welfare of the foster children”), aff’d sub nom, Dep’t of Human Servs. v. Howard , 238 S.W.3d 1
(Ark. 2006).
68.

Excluding same-sex couples from marriage harms their children, including by

branding their families as inferior and less deserving of respect and by e ncouraging private bias
and discrimination. Denying same-sex couples

the equal dignity and status of m

arriage

humiliates the children now being raised by same-sex couples, and makes it more difficult for the
children to understand the integrity and closeness of their own fa mily and its concord with other
families in their community and in their daily lives.
69.

Excluding same-sex couples from civil m arriage will no t make the children of

different-sex spouses more secure . Different-sex spouses’ childr en will continue to enjoy the
benefits that flow from their parents’ m

arriage, regardless of whethe r same-sex couples are

permitted to marry. The m arriage ban has no eff ect on the choices d ifferent-sex couples make
about such profound issues as whet her to marry, whether to have children, or whether to raise
their children within marriage.
70.

The State’s interest in the welfare of children parented by same-sex couples is as

great as its interest in the welfare of any other children. The family security that comes from the
State’s official recogn ition and support is no less im portant for same-sex parents and the ir
children than it is for different-sex parents and their children.
71.

Excluding same-sex couples from marriage does nothing to protect or enhance the

rights of different-sex spouses. Different-sex spouses will continue to enjoy the same rights and
status conferred by marriage, regardless of whether same-sex couples may marry, unimpaired by
the acknowledgment that this freedom belongs equally to lesbians and gay men.
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E.

Niki Quasney and Amy Sandler’s Need for a Temporary Restraining Order
and/or Preliminary Injunction.

72.

Niki Quasney and Amy Sandler have been in a long-term committed relationship

for over thirteen years. They were m arried in the Commonwealth of Massachusetts on August
29, 2013.
73.

Niki has Stage IV ovarian cancer that

including suffering the pain and

she has battled f or over four years,

experience of three su rgeries, countless hospital visits, and

aggressive chemotherapy treatment. Indeed, Niki most recently completed a six-cycle course of
chemotherapy (11 infusions) over the last few months. Unless th is Court acts, Niki and Amy
will likely be permanently denied the benefits — both tangible and dignitary — of recognition of
their legal m arriage. For exam ple, unless their marriage is recognized, they may face
discrimination in hospital settings, denial of a

death certificate listing Amy as Niki’s spouse,

challenges accessing saf ety nets for a surviving spouse, and ot her harms, including difficulty
establishing eligibility for Social Security ben efits as a surviving spouse. In addition , Niki and
Amy have two young children. If this Court do es not act, Niki and Amy’ s family will never be
recognized where they live as form ally united under State law, and the fina ncial security of their
two children will remain uncertain.
74.

The Indiana marriage ban is unconstitutional. Defendants should be immediately

enjoined from enforcing the ban as applied to Niki and Amy because they have an urgent need to
have their m arriage recognized du e to extraordinary circum stances: Niki’s lif e-threatening
illness.
75.

Niki and Amy are suffering irreparable ha rm as a result of the State failing to

recognize their legal marriage, and there is thus no adequate remedy at law. There is no harm to
the State of Indiana from granting a temporary restraining order and/or a preliminary injunction
25
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prohibiting enforcement of the marriage ban as applied to Niki and Amy; conversely, as detailed
above, the harm to Niki and Am y is severe. Prompt action by this C ourt ordering Defendants
immediately to stop enf orcing the Indiana marriage ban as applied to Niki and Amy will s erve
the public interest.
CLAIMS FOR RELIEF
COUNT I:
Deprivation of Due Process
U.S. Const. Amend. XIV
(42 U.S.C. § 1983)
76.

Plaintiffs incorporate b y reference a ll of the preced ing paragraphs of this

Complaint as though fully set forth herein.
77.

Plaintiffs state this cause of action agai nst Defendants in their official capacities

for purposes of seeking declaratory and injunctive relief.
78.

The Fourteenth Am endment to the Un ited States Cons titution, enforceable

pursuant to 42 U.S.C. § 1983, provides that no state shall “deprive any person of life, liberty, or
property, without due process of law.” U.S. Const. amend. XIV, § 1.
79.

The right to m arry the unique and irrepl aceable person of one’s choice and to

direct the course of one’s life in this intimate realm without undue government restriction is one
of the fundam ental liberty inte rests protected by the Due Proce ss Clause of the Fourteenth
Amendment. Indeed, the essence of the fundam

ental right to m arry is f reedom of personal

choice in selecting one’s spouse.
80.

Indiana Code Sections 31-11-1-1(a), 31-11-1-1-(b), and all other sources of

Indiana law that p reclude marriage for same-s ex couples or prevent recognition of their
marriages violate the du e process guarantee of the Fourteenth Amendment, both facially and as
applied. Defendants’ actions to enforce the m arriage ban directly and impermissibly infringe on
26
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adult Plaintiffs’ choice of whom to m arry, interfering with a core, lif e-altering, and intim ate
personal choice.
81.

The Due Process Claus e also pro tects choices central to p ersonal dignity and

autonomy, including each individual’s rights to fa mily integrity and asso ciation. Defendants’
actions to enforce the m arriage ban directly a nd impermissibly infringe on adult Plaintiffs’
deeply intimate, personal, and private decisions regarding fa

mily life and preclude adult

Plaintiffs from obtaining full liberty, dignity, and security for themselves and their families.
82.

The DEFENDANT CLERKS and DEFENDANT VANNESS’ duties and actions

to ensure compliance with Indiana’s discriminatory marriage ban by, for example, denying samesex couples marriage licenses, violate adult Plain tiffs’ fundamental right to marry and the rights
protected under the Fourteenth Am endment to the United States Constitution to liberty, dignity,
autonomy, family integrity, association, and due pr ocess. As the Indian a Attorney General,
DEFENDANT GREG ZOELLER is responsible for enforcing and/or defending Indiana’s laws,
including Indiana’s discrim inatory marriage ban. Enforcement and/or defense of the m arriage
ban violates adult P laintiffs’ fundamental right to m arry and the rights protected under the
Fourteenth Amendment to the United States C onstitution to liber ty, dignity, auton omy, family
integrity, association, and due process of Plaintiffs.
83.

Defendants cannot satisfy the Due Proce ss Clause’s decree that governm ent’s

denial of a fundam ental right or substantial infringement of a lib erty interest may be sustained
only upon a showing that the burden is narrowly

tailored to serve a com pelling, or even

important governmental interest, as the marriage ban is not even tailored to further any legitimate
interest at all.
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84.

Thus, Defendants, acting under color of st

rights secured by the Due Process Clause of th

ate law, are depriving P laintiffs of

e Fourteenth Amendment to the United States

Constitution in violation of 42 U.S.C. § 1983.
COUNT II:
Deprivation of Equal Protection
U.S. Const. Amend. XIV
(42 U.S.C. § 1983)
85.

Plaintiffs incorporate by reference and re-allege all of the preceding paragraphs of

this Complaint as though fully set forth herein.
86.

Plaintiffs state this cause of action agai nst Defendants in their official capacities

for purposes of seeking declaratory and injunctive relief.
87.

The Fourteenth Am endment to the Un ited States Cons titution, enforceable

pursuant to 42 U.S.C. §

1983, provides that no state shall “de

ny to any person within its

jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, § 1.
88.

Indiana Code Sections 31-11-1-1(a), 31-11-1-1(b), and all other sources of

Indiana law that preclude m arriage for sam e-sex couples or prevent r ecognition of marriages
violate the equal protection guarantee of the Fourteenth Amendment both facially and as applied
to Plaintiffs.
89.

THE DEFENDANT CLERKS’ and DEFENDANT VANNESS’ duties and

actions to ensure com pliance with Indiana’s discriminatory marriage ban by, for exam ple,
denying same-sex couples marriage licenses, violates the right of Plaintiffs to equal protection by
discriminating impermissibly on the basis of adu lt Plaintiffs’ sexual orientation and sex, and on
the bases of the child Plaintiffs’ parents’ sex, sexual orientation, and marital status, denying such
children the dignity, leg itimacy, security, suppo rt, and protections available to ch ildren whose
parents can m arry. Indiana Attorney Ge neral DEFENDANT GREG ZOELLER’s duties and
28
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actions to enforce and defend Indiana’s d

iscriminatory marriage ban violates the right of

Plaintiffs to equal protection by discriminating impermissibly on the basis of adult Plaintiffs’
sexual orientation and sex, and on the bases of

the child Plaintiffs’ parents’ sex, sexual

orientation, and marital status.
90.

Same-sex couples, such as the Plaintiff

couples, are identical to dif ferent-sex

couples in all of the characteristics relevant to marriage.
91.

Same-sex couples m ake the sam e commitment to one another as different-sex

couples. Like different-sex couples, same-sex couples fall in love, build their lives together, plan
their futures together, and hope to grow old t

ogether. Like different-sex couples, sa me-sex

couples support one another em otionally and financially and take care of one another physically
when faced with inju ry or illness. Plaintiff

couples seek to m arry for the sam e emotional,

romantic, and dignitary reasons and to p rovide the same legal shelter to the ir families as
different-sex spouses.
92.

Discrimination Based on Sexual Orientation. The marriage ban targets lesbian

and gay Indiana residents as a class for exclusion from marriage and discriminates against each
adult Plaintiff based on his or her sexual orientation, both facially and as applied.
93.

The exclusion of Plain tiffs from marriage based on adult

orientation subjects Defendants’

conduct to strict or at l

Plaintiffs’ sexual

east heightened scrutiny, which

Defendants’ conduct cannot withstand because the exclusion does not even serve any legitimate
governmental interests, let alon e any i mportant or com pelling interests, nor does it serve any
such interests in an adequately tailored manner.
94.

Lesbians and gay m en have suffered a l ong and painful history of discrim ination

in Indiana and the United States.
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95.

Sexual orientation bears no re lation to an ind ividual’s ability to con tribute to

society.
96.

Sexual orientation is a core, de fining trait that is so f undamental to one’s identity

and conscience that a p erson may not legitimately be required to ab andon it (even if that were
possible) as a condition of equal treatment.
97.

Sexual orientation generally is fixed at an early age and highly resistant to change

through intervention. No credible evidence supports the notion that such interventions are either
effective or safe; indeed , they often are harm ful and dam aging. No m ainstream mental health
professional organization approve s interventions that attem pt to change sexual orientation, and
virtually all of the m have a dopted policy statem ents cautioning professionals and the public
about these treatments.
98.

Lesbians and gay m en are a discrete and insular minority, and ongoing prejudice

against them continues seriously to curtail the operation of those political processes that m ight
ordinarily be relied upon to protect minorities.
99.

Lesbians and gay m en lack express statut ory protection against discrim ination in

employment, public accommodation, and housing at th e federal level and in m ore than half the
states, including Indiana; are system

atically underrepresented in federal, state, and local

democratic bodies; have been stripped of

the right to m

arry through numerous state

constitutional amendments and are currently not permitted to marry in more than 3 0 states; and
have been targeted across the nation through the voter initiative process m ore than any other
group.
100.

Discrimination Based on Sex.

Indiana’s marriage ban discrim inates against

adult Plaintiffs on the basis of th eir sex, bo th facially and as a pplied, barring Pl aintiffs from
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marriage or from being recognized as validly married solely because each of the adu lt Plaintiffs
wishes to marry a life p artner of the sam e sex. The sex-based restriction is plain on the face of
Indiana’s laws, which stipulate that “[o]nly a female may marry a male. Only a male may marry
a female,” I.C. § 31-11-1-1(a), and prohibit rec ognition of m arriages in other states “between
persons of the same gender,” I.C. § 31-11-1-1(b).
101.

Because of these s ex-based classifications, Marilyn Rae Bas kin, for exa mple, is

precluded from marrying Esther Fuller because Rae is a woman and not a man; were Rae a man,
she could marry Esther.
102.

Indiana’s marriage ban also im permissibly enforces confor mity with sex

stereotypes by excluding adult Plaintiffs from marrying the one person each adult Plaintiff loves
because adult Plaintiffs have failed to confor m to the sex-b ased stereotypes that men should
marry women and that women should marry men.
103.

The exclusion of adult Plaintiffs from

marriage based on their sex, and the

marriage ban’s requirement that adult Plaintiffs behave in conformity with sex-based stereotypes
as a condition of being able to m arry, cannot survive the heightened scrutiny required for sexbased classifications.
104.

Discrimination Based on Parental Status. The marriage ban im permissibly

classifies children, including the ch ild Plaintiffs, on the bases of their parents’ sex, sexual
orientation, and marital status, denying such children the dignity, legitimacy, security, support,
and protections available to children whose parents can marry. The State’s differential treatment
of children based upon their parent s’ sex, sexual orientation, a nd marital status cannot survive
the heightened scrutiny required for classifications based on parental status.
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105.

Discrimination With Resp ect to Fundamental Rights and Liberty Interests

Secured by the Due Process Clause.

The marriage ban discrim inates against adu lt Plaintiffs

based on sexual orientation and sex with respect to access to the fundamental right to m arry and
against all Plaintiffs with resp ect to their liberty interests

in dignity, autonom y, and fa mily

integrity and association. Differe ntial treatment with respect to exercise of fundamental rights
and liberty interests subjects Defendants’ conduct to strict or at least he ightened scrutiny, which
Defendants’ conduct cannot withstand.
DECLARATORY AND INJUNCTIVE RELIEF
28 U.S.C. §§ 2201 and 2202; Federal Rules of Civil Procedure 57 and 65
106.

Plaintiffs incorporate by reference and re-allege all of the preceding paragraphs of

this Complaint as though fully set forth herein.
107.

This case presents an actual controversy because Defendants’ present and ongoing

denial of equal treatment and liberty to Plaintiffs subjects them to serious and i mmediate harms,
warranting the issuance of a declaratory judgment.
108.

Plaintiffs seek prelim inary and/or perm anent injunctive r elief to protect their

constitutional rights and avoid the injuries described above. In addition, Plaintiffs Niki Quasney
and Amy Sandler seek a tem porary restraining order and/or a pr eliminary injunction against the
Defendants. A favorable decision enjoinin

g Defendants would redress and prevent the

irreparable injuries to Plaintif fs identified herein, for which Plaintiffs have no adequate rem edy
at law.
109.

The State will incur little to no burden in allowing same-sex couples to marry and

recognizing out-of-state m arriages, whereas the hardship for Plai ntiffs of being denied equal
protection and liberty is severe, sub jecting them to an irrep arable denial of their constitu tional
rights. The balance of hardships thus tips strongly in favor of Plaintiffs.
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PRAYER FOR RELIEF
WHEREFORE, Plaintiffs respectfully request that this Court enter judgment:
A.

Declaring that th e provisions and enforcement by Defen dants of In diana Code

Sections 31-11-1-1(a), 31-11-1-1(b), and any other sources of Indiana law that exclude same-sex
couples from marriage or from recognition of m arriages entered into in another jurisdiction
violate Plaintiffs’ rights under the Due Process

Clause and Equal Protection Clause of the

Fourteenth Amendment to the United States Constitution;
B.

Preliminarily and permanently enjo ining enforcement by Defendants of Indiana

Code Sections 31-11-1-1(a), 31-11-1-1(b), and any other sources of state law that exclude sam esex couples from marriage or refu se recognition to th e marriages of sam e-sex couples entered
into in another jurisdiction;
C.

Requiring the DEFENDANT CL ERKS in their official cap acities to accept

applications and issue m arriage licenses to same-sex couples on th e same terms as different-sex
couples;
D.

Requiring the DEFENDANT C

OMMISSIONER OF INDIANA STATE

DEPARTMENT OF HEALTH to change all appropria

te forms, certificates, policies, and

instructions in order to recognize marriage applications and marriages of same-sex couples.
E.

Issuing a tem porary restraining order and/or preliminary injunction against

Defendants for the benefit of Plaintiffs Niki Quasney and Amy Sandler:
i.

enjoining Defendants and all those acting

in concert from enforcing Indiana’s

laws prohibiting recognition of Plaintiffs Niki Q uasney and Amy Sandler’s legal
out-of-state marriage;
ii.

should Plaintiff Niki Quasney pass away in Indiana, o rdering DEFENDANT

COMMISSIONER OF INDIANA STATE DEPARTMENT OF HEALTH and all
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those acting in concert to issue to

Plaintiff Amy Sandler a death certificate that

records her marital status as “ married” or “ widowed” and that lists he r as the
“surviving spouse;” said order shall include a requirem ent that Defendant VanNess
issue directives to local health departm ents, funeral homes, physicians, coroners,
medical examiners, and others who assist with the co

mpleting of Indiana death

certificates explaining their duties under the order of this Court;

F.

Awarding Plaintiffs their costs, expenses, and reasonable attorneys’ fees pursuant

to, inter alia, 42 U.S.C. § 1988 and other applicable laws; and,
G.

Granting such other and further relief as the Court deems just and proper.

H.

The declaratory and injunctive relief reque sted in this acti on is sought against

each Defendant; each Defendant’s officers, employees, and agents; and against all persons acting
in cooperation with any Defendant or under a Defendant’s supervision, direction, or control.

DATED: March 31, 2014
Respectfully submitted,
/s/ Barbara J. Baird_____________
Barbara J. Baird
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Indianapolis, Indiana 46204-0000
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Paul D. Castillo
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