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DECLARATION OF COLEMAN BAZELON

Coleman Bazelon, being duly sworn, declares as follows:

I. EXPERIENCE AND QUALIFICATIONS

1. My name is Coleman Bazelon. I am a Principal in the Washington, D.C. office of The
Brattle Group, Inc. (“Brattle”). Brattle is an economic consulting firm providing expertise in a
range of economic, litigation, and regulatory matters. More specifically, I am part of the

Telecommunications and Media practice.

2. I have expertise in regulation and strategy in the wireless, wireline, and video industry
sectors. Much of my practice involves valuation of complex telecommunications assets. I have
consulted and testified on behalf of clients in numerous telecommunications matters, ranging
from wireless license auctions, spectrum management, and competition policy, to patent
infringement, wireless reselling, and broadband deployment. I also frequently advise regulatory
and legislative bodies, including the U.S. Federal Communications Commission (“FCC”) and the

U.S. Congress.

3. Prior to joining Brattle, I served as a Vice President with Analysis Group, an economic
and strategy consulting firm. I have also served as a Principal Analyst in the Microeconomic and
Financial Studies Division of the Congressional Budget Office (“CBQO”) where I researched
reforms of radio spectrum management, estimated the budgetary and private sector impacts of
spectrum-related legislative proposals, and advised on auction design and privatization issues for

all research at the CBO.



4. I received my Ph.D. and M.S. in Agricultural and Resource Economics from the
University of California at Berkeley. I also hold a Diploma in Economics from the London
School of Economics and Political Science and a B.A. from Wesleyan University. My curricula

vitae is attached as Attachment A.

I1. OVERVIEW
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,71 (154

5. This is a case about “fair,” “just and reasonable™ rates for collect and debit calls made
from prisons in the United States.” I have been asked to provide economic analysis of what a
just and reasonable rate would be. To do so I perform three broad analyses in this Declaration.
First, I update the analysis of Douglas A. Dawson previously submitted to the FCC in support of
regulated prison calling rates of $0.15 to $0.20 per minute for debit calls and $0.20 to $0.25 per
minute for collect calls.* Given continuing downward cost trends and developments in the
national telecommunications network since the last Dawson Declaration, I find that a fixed rate

no greater than $0.07 per minute for both debit and collect calls—and probably less than that

amount—would meet the “just and reasonable” standard set forth in the Telecommunications Act

|

(b)(1) the Commission shall take all actions necessary (including any reconsideration) to prescribe
regulations that—(A) establish a per call compensation plan to ensure that all payphone service providers
are fairly compensated for each and every completed intrastate and interstate call using their payphone.”
47 U.S.C. 276(b).

* (b) All charges, practices, classifications, and regulations for and in connection with such communication
service, shall be just and reasonable, and any such charge, practice, classification, or regulation that is
unjust or unreasonable is hereby declared to be unlawful...” 47 U.S.C. § 201(b). See also Federal
Communications Commission, “Notice of Proposed Rulemaking,” In the Matter of Rates for Interstate
Inmate Calling Services, WC Docket No. 12-375 (Adopted: December 24, 2012), Section III “Ensuring
ICS Rates are Just and Reasonable.” (Hereinafter “Inmate Calling NPRM 2012”.)

3 Prisoners make calls from federal, state and local facilities. The FCC has jurisdiction over interstate calling,
regardless of the type of institution the call is coming from.

* “Affidavit of Douglas A. Dawson,” Federal Communications Commission, In the Matter of: Martha Wright,
Dorothy Wade, Annette Wade, Ethel Peoples, Mattie Lucas, Laurie Nelson, Winston Bliss, Sheila Taylor,
Gaffney & Schember, M. Elizabeth Kent, Katharine Goray, Ulandis Forte, Charles Wade, Earl Peoples,
Darrell Nelson, Melvin Taylor, Jackie Lucas, Peter Bliss, David Hernandez, Lisa Hernandez, and Vandella
F. Oura, Petition for Rulemaking or, in the Alternative, Petition to Address Referral Issues in Pending
Rulemaking (October 29, 2003), q 43 (Hereinafter “Dawson 2003”); see also “Declaration of Douglas A.
Dawson in Support of Petitioners’ Alternative Proposal,” Federal Communications Commission, In the
Matter of Implementation of the Pay Telephone Reclassification and Compensation Provisions of the
Telecommunications Act of 1996; Petition for Rulemaking or, in the Alternative, Petition to Address
Referral Issues In Pending Rulemaking, CC Docket No. 96-128, DA 03-4027 (February 16, 2007), 49 38,
41 and 43. (Hereinafter “Dawson 2007”.)



of 1996. Second, I address some of the costs and benefits of implementing a national maximum
rate for debit and collect calls and conclude that benefits likely far outweigh the costs. Third, I
discuss the Marginal Location Methodology used in public payphone rate setting and explain its

inapplicability to the prison payphone marketplace.

6. Before delving into these analyses, it is helpful to discuss some of the economic and
policy drivers that created the current prison payphone marketplace. Prior to 1984, AT&T was
the only provider of prison payphone services as it was the only provider of operator assisted (the
only kind then) collect calling services.” At that time, rates for prison services were similar to
rates for other like services provided outside the prison setting.” The breakup of AT&T in 1984
and subsequent introduction of competition in providing prison payphone services coincided
with a rapid increase in the U.S. prison population.” Along with a growing population, prisoners
were being incarcerated further from their homes, increasing the reliance on phone calls to stay
connected with family and friends.® Prisons began to impose additional penal requirements, such
as call monitoring and recording, on prisoner phone services, which along with the growing
prison population and increased importance of calling created a differentiated product—prison

payphone services.’

7. Normally, the introduction of competition into a previously monopolized
telecommunications service would be expected to benefit the users of that service. In fact, the
main thrust of the Telecommunications Act of 1996 was to introduce market forces in the

telecommunications sector, thereby replacing regulators with competition in allocating resources

> Steven J. Jackson, “Ex-Communication: Competition and Collusion in the U.S. Prison Telephone Industry,”
Critical Studies in Media Communications, Vol. 22, No 4 (October 2005), p. 268. (Hereinafter “Jackson
2005”.)

6 Jackson 2005, p. 268.

7 Justice Policy Institute, “The Punishing Decade: Prison and Jail Estimates at the Millennium,” (May 2000), p.
1, available at: http://www.justicepolicy.org/images/upload/00-05_rep_punishingdecade ac.pdf (last
accessed March 21, 2013).

¥ Jackson 2005, pp. 266-267.

’ Ben Iddings, “The Big Disconnect: Will Anyone Answer the Call to Lower Excessive Prisoner Telephone
Rates?,” North Carolina Journal of Law & Technology, Vol. 8, Issue 1 (Fall 2006), p. 173. See also,
Jackson 2005, p. 267.



and promoting efficient provision of services.'” The prison payphone market, however, has
some unique characteristics—market failures—that the thoughtful observer would realize
undermines this usual presumption of competition. Specifically, given that penal institutions
allow only one carrier to operate, that one carrier is a monopoly provider within a given prison."'
Competition between alternative service providers, then, occurs at the level of obtaining the
(usually multi-year) monopoly right to serve the prisoners in a given institution. Unsurprisingly,
once a service provider is accepted, its incentives are to maximize the amount of profit it can
extract from an institution where it has a contract. This is essentially equivalent to maximizing
revenue, because incremental costs are small and stable. The service provider then shares those
profits with the prison as an incentive to be chosen as the monopoly provider. Since the prison
or prison system also selects the carrier, competition for the carrier is essentially competition for

the provider that can create the most profit from a given prison or prison system. '

8. Before prison payphones became their own market segment with competitors vying to
win contracts, AT&T provided the service, but priced it as part of the then much larger collect
calling market. At the time, regulation of collect calling tariffs did not break out the prison
market as a separately tariffed market.” Consequently, AT&T did not set rates so as to
maximize the profits it could earn from the prison payphone market. Only when the prison
payphone industry became its own market and competition for exclusive contracts was

introduced was there the incentive and ability to price services so as to extract monopoly profits.

" As the FCC describes, “The Telecommunications Act of 1996 is the first major overhaul of

telecommunications law in almost 62 years. The goal of this new law is to let anyone enter any
communications business—to let any communications business compete in any market against any other.”
See “Telecommunications Act of 1996,” available at http://transition.fcc.gov/telecom.html (last accessed
January 13, 2013).

" One solution, offered by the original Wright Petition, would be to introduce competition in providing phone
services in the prison. As discussed below, this approach alone will not assure competitive prices. See,
Petitioners for Rulemaking by Martha Wright, et al., “Petitioners’ Alternative Rulemaking Proposal,”
Federal Communications Commission, In the Matter of Implementation of the Pay Telephone
Reclassification and Compensation Provisions of the Telecommunications Act of 1996; Petition for
Rulemaking or, in the Alternative, Petition to Address Referral Issues In Pending Rulemaking, CC Docket
No. 96-128, DA 03-4027 (March 1, 2007), p. 4. (Hereinafter “Wright 2007”.)

12 Although such a procurement structure is used when assigning a monopoly franchise the point here is to
overcome the extraction of monopoly profits from prisoners and their families in the first place.

'3 Jackson 2005, p. 268.



9. Given this market failure of the prison payphone market—that individual prisoners face
no competitive choices—competition is not sufficient to police prices. One approach suggested
in the original Wright Petition would be to provide an open access platform so that multiple
providers could offer services to individual prisoners.'* This would allow choice of service
providers and create incentives for service providers to offer attractive service offerings to
prisoners in an attempt to win their business. Such competition would likely discipline prices to
some extent. The problem is that the open platform only narrows the point of monopoly power;
it does not in itself eliminate it. The cost of the open platform and the continuing scope for
commissions to be built into the rates it charges could still create an incentive to extract some
excess profits or revenues from the prison payphone market. An open platform approach would
still require regulatory intervention to set the prices for the bottleneck access platform.

Consequently, it is more straightforward to simply regulate the rates charged prisoners.

10. In regulating prison payphone rates, a simple benchmark rate—which sets a maximum
allowed rate, but not a minimum or required rate, for all service providers—is appropriate. As
explained in greater detail below, technical innovations in the provision of prison phone services
imply that variation in costs at different facilities has largely been eliminated. Consequently,
facility specific rates are unneeded and the costs of adjudicating such facility-specific rates
would greatly outweigh any potential benefits of recognizing small variations in the costs of

providing services to individual facilities.

1. Just and reasonable rates are ones that at a minimum do not allow for excessive profits.
Market failures occur when market forces do not create efficient competition, implying that
market forces are not able to fulfill the mandate contained in the Communications Act of 1934,
as amended, for “just and reasonable” rates. Because market forces do not spur efficient
competition in the prison payphone market, regulated maximum rates are an appropriate remedy
for this specific market failure. As noted above, those rates should be set no greater than $0.07
per minute for debit and collect calls, and possibly lower. Details of the analysis supporting

these rates are provided in the next section. Following that is an analysis of costs and benefits of

' Wright 2007, p. 5-6. See also, Dawson 2003, 9 3-5.



regulating prison payphone rates, followed by a discussion of the inapplicability of the Marginal
Location Methodology.

III.  COSTS OF PROVIDING PRISON PAYPHONE SERVICES

12. The prices paid by prisoners and those they call can be broken down into four separate

cost components:

Cost of the call

Added billing and collection costs associated with collect calling
Excess profit for carrier

Commission for prison

=

The last two components, excess profits for the service providers and the prisons’ commissions,
are not legitimate costs under a just and reasonable standard."”” Those cost components would be
competed away but for the market failures associated with the prison calling market. Therefore,
to identify a “just and reasonable” rate, the analysis below focuses on the first two cost

components.

DAWSON DECLARATION ANALYSIS

13.  In his 2007 Declaration, Mr. Dawson concludes that a “reasonable inmate long distance
calling rate[]” would be “$0.15 to $0.20 per minute for debit calling and $0.20 to $0.25 per
minute for collect calling....”'® These per minute rates are suggested “with no per-call charge.”"’
In this subsection I will explain his basis for concluding in 2007 those rates were reasonable.

The next subsection will update his analysis.

14.  Mr. Dawson starts by referencing his analysis of costs from his 2003 Testimony."® In
that earlier analysis, he notes that analysis of the Inmate Calling Service Providers Coalition

(“Coalition”) shows underlying costs, including reasonable service provider profits but excluding

15 See Pay Telephone Reclassification and Compensation Provisions of the Telecommunications Act of 1996,
Order on Remand, 17 FCC Rcd 3248, 3262 (2002).

' Dawson 2007, § 43.
7 Dawson 2007, 9 33 and 42.
'8 Dawson 2007, q25.



commissions, of $0.126 per minute for a local call.'” Substituting long distance transportation
and termination costs of $0.027 per minute for estimated local transportation and termination
costs of $0.020 per minute raised the cost of long distance inmate calling to $0.133 per minute.”’
In his 2007 Declaration, he updates the long distance transportation and termination cost to
$0.0125 per minute, reducing the total cost of a long distance inmate call to $0.121 per minute.*'
Mr. Dawson observed that this estimated cost includes about $0.06 per minute of costs
associated with billing and uncollectable revenue, suggesting that the cost of debit calls—which

do not have added billing or collections costs—is about $0.06 per minute.?

15. Mr. Dawson then compares those debit and collect calling costs to other inmate service
rates and to commercial debit and collect calling rates. In his 2007 analysis, he notes that the
Federal Bureau of Prisons Inmate Telephone System charged $0.23 per minute, but only $0.17 of
that amount was attributable to providing the debit phone service, with the remaining $0.06
profit of the system used to fund prisoner services.”> The profit is analogous to commissions
charged in state systems and, therefore, is not considered a cost of providing the service. Mr.
Dawson then notes that this $0.17 per minute prison debit rate is reasonable when compared to
the rates charged net of commissions by several state systems, including Vermont ($0.135 per
minute for a 20 minute call), Maryland ($0.12 per minute) and Missouri ($0.10 per minute).** Tt
is worth noting that these rates from the 2007 analysis of $0.10 to $0.135 per minute were

provided by private companies and included an allowance for profits in them.

16.  Mr. Dawson then analyzed comparable commercial debit calling rates. He noted that to
perform an apples-to-apples comparison “a comparable rate for prison debit calling would be the

price for commercial pre-paid calling cards plus the added cost of the prison telephone system,

' Dawson 2003, 9 72.
2% Dawson 2003, 9 72.

2! Dawson 2007, 9 26. Note that Mr. Dawson appears to have made an arithmetic error in this calculation.
Reducing per minute long distance costs from $0.027 to $0.0125 is a net reduction of $0.0145. $0.133 -
$0.0145 = $0.1185, not $0.121 as Mr. Dawson reported. Both of the these rates, however, round to twelve
cents, so this error does not have any material impact on any of his analyses or conclusions.

2 “($0.121 total cost less the cost of billing and uncollectibles).” See Dawson 2007, 9] 26.
 Dawson 2007, 9 30.

* Dawson 2007, q32.



expressed on a usage basis.””> He noted that AT&T offered a rate of $0.05 per minute, with
other lower rates available.”® His earlier 2003 analysis indicated that the added cost of a prison
payphone system would be between $0.044 and $0.059 per minute, but in his 2007 analysis
noted that costs have likely come down since then.”” He also noted that an earlier MCI analysis
suggested underlying costs of $0.066 per minute.® Taking prison phone system costs
conservatively as $0.07 per minute, Mr. Dawson estimated total costs of debit calls as $0.12 per
minute.”’ Mr. Dawson concluded that the prison calling rates reported above and the commercial
debit call rates adjusted for the cost of the prison phone system both support the debit rate he

proffered of $0.15 to $0.20 per minute as reasonable.”

17. To derive his estimate of the cost of collect calling, Mr. Dawson estimated the added
costs associated with collect calls that are not included in his estimates for debit calls. These
additional costs include the cost of billing the calls and of bad debt in collecting payment.”’ He
reported a Coalition estimate of $0.029 per minute for billing and $0.034 per minute for
uncollectables, but noted that the uncollectables estimate is based on much higher prison phone
rates than he was advocating and, therefore, the uncollectables would be less if the amount
charged was less.”> He concluded that $0.05 per minute was a reasonable total incremental cost
of collect calls over debit calls from prison.”> Consequently, his suggested rate of $0.20 to $0.25
per minute for collect calls from prisons is supported as the debit rate of $0.15 to $0.20 per

minute plus the $0.05 per minute added costs associated with collect calls.

> Dawson 2007, § 34.

2% Dawson 2007, 9 36.

" Dawson 2007, q37.

** Dawson 2007, 9 38.

%% (the $0.05 AT&T calling card rate plus $0.07 for the prison phone system).” See Dawson 2007, § 38.
3% Dawson 2007, 9 38.

3! Dawson 2007, § 40.

32 Dawson 2007, 49 40-41.

33 Dawson 2007, 99 40-41.



UPDATED DAWSON ANALYSIS

18. In this subsection I will update the Dawson analysis, taking account of developments in
the telecommunications sector in the intervening years. I begin by examining commercial rates
for debit and collect calling, recognizing the need to add prison specific costs. Then I examine
some of the lower actual prison rates. Combining the results of both of these analyses, I estimate
that a reasonable regulated rate is no higher than $0.07 per minute for both prison debit and

collect calls and possibly lower.

19. Pre-paid domestic phone calls—so called calling card calls—are very inexpensive. Rates
are easily found as low as $0.01 per minute with a $0.49 connection charge.”* AT&T offers pre-
paid interstate calling as low as $0.04 per minute with no connection charge.”> Many other cards
can be found with per minute rates under $0.02.° Given that these commercial rates are retail
rates sold to individuals, any wholesale contract offering calling services to an entire prison or
prison system would be able to implement volume discounts, suggesting lower commercially
offered rates. Such a rate would have to be lower than AT&T’s rate offered to individual
customers of $0.04 per minute. Taken together, a reasonable estimate of commercial pre-paid

calling rates is easily no greater than $0.03 per minute and likely much lower than that amount.

20. The underlying costs to deliver prison phone service, as expressed in some contracts and
RFPs, seem consistent with these commercial rates. One estimate of the base rate per minute

with no per call connection charges from a Michigan contract is less than $0.04 per minute.’’

3 See, for example, PennyTalk, “Explore our Low Rates” available at:

http://www.pennytalk.com/rates/?CallingFrom=US&CallingTo=US (last accessed March 22. 2013).
PennyTalk also charges $0.99 per month account service charge.

3 1,000 minutes for $40.00. See AT&T, “Product Selection,” available at:

https://att.ecustomersupport.com/ATTLDExternal Web/loadProductsForDisplay.do?ProductLine]D=2 (last
accessed March 21, 2013). Some intrastate rates may be higher.

36 See domestic rates found at Callingcards.com, “International Calling Cards,” available at

http://callingcards.com/shopping/rate_tablel.asp?GUID=70704D38391E14409F45EFABDF358E70 (last
accessed March 22, 2013). Some of these rates include other small costs such as 3 minute rounding or
payphone specific connection charges.

*7 “The firm fixed price for performing services” is $0.0393 per minute for interstate collect calls and $0.0343
per minute for interstate debit calls. See “Notice of Contract No. 071B1300298 between The State of
Michigan and Public Communications Services, Inc” (March 18, 2011) p. 94. (Hereinafter “Michigan
Contract™.)



Another example that is consistent with underlying phone service costs of about $0.03 per
minute is Talk Telio’s bid in Missouri of total price to inmates of $0.05 per minute with no set-

up fee.™®

21. As noted above, Mr. Dawson’s 2003 analysis suggested prison phone system costs
between $0.044 and $0.059 per minute. His estimate of these costs consists of depreciation,
maintenance and administrative and sales expenses, spread out over a prison with 1,743
prisoners™ who call 1.0 hour (for the $0.059 estimate) or 1.5 hrs (for the $0.044 estimate) per
week.*®  About one-quarter of those prison phone system costs were for hardware, the vast
majority of that for the switching equipment.' Although all costs associated with providing
prison phone systems have likely come down in the last decade, these hardware costs have
certainly come down in the interim for at least two reasons. First, telephone switches are like
computers, and their price decreases with the cost of computing power—the so-called Moore’s
Law effect. For example, the ongoing debates about inter carrier compensation around “bill and
keep”—where the per minute cost of completing a call (including the cost of switching) has
fallen so much that carriers would generally no longer compensate each other for completing

calls—suggest that costs such as switching have fallen dramatically over the past decade.

22. Second, and perhaps more significantly, modern prison payphone systems use centralized

switches, spreading the cost of switching, call recording and other fixed costs over more users.**

38 Letter to Marlene H. Dortch, Secretary, Federal Communications Commission, from Lee G. Petro, Drinker
Biddle & Reath, LLP, February 15, 2012, p. 2 and Exhibit A, p. 11. (Hereinafter “Petro Letter”.)

91,743 prisoners per prison is the average of three privately owned prisons Mr. Dawson uses in his original
analysis. See Dawson 2003, 9 57.

* Dawson 2003, 99 68-71. This example also demonstrates how quickly fixed costs call as they are spread out
over more usages. In this example, a 50% increase in usage reduced the per-minute cost by 25%.

4 $69,000 in annual hardware costs/$249,000 in total system costs = 28%. See Dawson 2003, 9§ 68, and
footnote 48.

2 “Today there is very little capital investment made by prison telephone provider at each prison. All of the
brains of the prison calling network are housed now at large centralized locations. Today a prison calling
system consists primarily of telephones, an Ethernet pipe to the outside world and some sort of small data
router. Everything else is done at the centralized hubs in the network.” See “Affidavit of Douglas A.
Dawson,” Before the Commonwealth of Massachusetts, Department of Telecommunications and Cable,
No. D.T.C. 11-16, Petition of Recipients of Collect Calls from Prisoners at Correctional Institutions in
Massachusetts Seeking Relief from the Unjust and Unreasonable Cost of Such Calls, § 24. (Hereinafter

10



Larger, centralized switches are cheaper per unit of functionality than smaller switching
equipment that would be installed at a prison facility to serve just that facility. (The per ‘switch’
costs are lower for a properly utilized larger switch.) Sharing these costs over many prisons
spreads these fixed costs over more users, reducing the contribution of these fixed systems costs

to the per minute cost of a call, irrespective of the number of prisoners at the facilities.*

23.  Although I do not have an estimate of just how much lower these system costs are today
compared with the estimates Mr. Dawson made in 2003, they have come down significantly.
Mr. Dawson suggests the reduction is at least half of what they were, suggesting a total prison
specific cost structure, including switching and other capital costs and overhead, of no more than
$0.03 per minute.** Of course, the base $0.03 per minute commercial debit rate already has
switching and other costs embedded. Here we are interested in the added costs associated with
providing prison phone service, not the total costs. Only a fraction of the revised Dawson cost
estimate of $0.03 per minute represents the costs associated with a prison pay phone system that
are incremental to the cost of providing commercial debit calling. For example, the commercial
debit calling rate already accounts for switching costs. Consequently, a per minute cost of $0.02

for the specific prison phone related costs would seem conservative.

24, Mr. Dawson estimated the difference between debit and collect calls as about $0.05.*
This cost differential is driven by the added billing and collections cost of collect calls that do

* This differential has likely come down in the intervening years.

not exist for debit calls.
Industry players have responded to bad debt, for example by limiting the amount of debt that can
be accumulated. Furthermore, 3™ party payment processors also help manage payment risk,

presumably leading to lower bad debt for prison phone service providers.

“Dawson 2012”.) See also Notice of Award, State of Missouri Office of Administration Division of
Purchasing and Materials Management (June 28, 2011) Securus RFP, pp. 12-16.

* Dawson 2012, 9 22.
* Dawson 2012, 9 27.
* Dawson 2007, 9 41.
* Dawson 2007, 1 40.
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25.  More recent experience over the past few years confirms that the difference between
debit and collect calls has, in fact, come down. Several jurisdictions do not charge differential
rates for collect and debit calls.*” Although the underlying economic cost difference may be
greater than zero, it is unlikely to be very large if many jurisdictions do not build this cost
difference into their rates. In other cases the difference between collect and debit calls is very
small. For example, it was just $0.02 per minute in a 2011 Michigan contract,”® $0.01 per
minute in Global Tel*Link’s 2008 RFP response in Wisconsin,’ and $0.005 per minute for a 20
minute call in PCS’s 2008 RFP response in Wisconsin® and as the base rate difference in the
contract awarded in Michigan in 2011.°" The differential is higher in other jurisdictions with
significantly higher overall rates, but it is very unlikely that underlying costs vary as much in
these states as the cost differential implies. It is more likely that the higher price differentials are
an artifact of price discrimination rather than underlying cost differentials.’®> This view is
supported by Mr. Dawson, who said, “Generally it seems like prison telephone providers will

3 Consequently, I

charge as much for calls as they can get away with in each jurisdiction.
conservatively take the cost difference between collect and debit calls as no more than $0.02 per
minute, especially since there are several prison payphone contracts that reflect a differential of

this size or smaller.

7 See, New Jersey and Texas rates as reported in Government Accountability Office, “Bureau of Prisons,
Improved Evaluations and Increased Coordination Could Improve Cell Phone Detection,” GAO-11-893
(September 2011), p. 13. (Hereinafter “GAO 2011”.)

*¥ Michigan Contract, Exhibit 2, “Summary of the per Minute Rates.”

¥ “Global Tel*Link’s State of Wisconsin Department of Corrections, Request for Proposal SM-1752, Inmate
Telephone Services, Volume I — Cost and Revenue Proposal” (October 16, 2008), p. 3.

% pCS RFP Response, State of Wisconsin, Department of Corrections, RFP Number SM-1752, Inmate
Telephone Services, p. E-2.

>! “The firm fixed price for performing services” is $0.0393 per minute for interstate collect calls and $0.0343
per minute for interstate debit calls. Michigan Contract, p. 94.

32 If demand for collect services is more inelastic than the demand for debit services, then a profit maximizing
strategy is to charge relatively more for the inelastic collect services than for the relatively more elastic
debit services. This is as an example of Ramsey pricing. See, F. P. Ramsey, “A Contribution to the
Theory of Taxation,” The Economic Journal, Vol. 37, No. 145 (March, 1927), pp. 47-61. Given that a
prisoner who has the option (and means) to place a debit call always has the option to place a collect call,
but the reverse is not necessarily true, implies that demand for debit calls is likely more elastic than the
demand for collect calls.

>3 Dawson 2012, q 16.

12



26. Taken together, the above analysis suggests that a reasonable rate for a debit call would
be no greater than $0.05 per minute™* and no more than $0.07 per minute for collect calls.” I
proffer $0.07 per minute for both debit and collect calls, with no set up or per call fixed fees,
as a just and reasonable benchmark rate for inmate calling services. This rate is clearly
economic for a commercial provider to offer—it is greater than commercial rates adjusted for
prison specific costs and, as noted below, it is greater than the rate already charged in some
states—and provides a buffer of additional revenue to continue to fund modest commissions. In
fact, this is a conservative estimate and the analysis above could justify even lower rates. The

section below on the costs and benefits of reform discusses this issue in more detail.

217. The suggested rate of $0.07 per minute with no per-call fees will cover the costs of the
calls and it is unnecessary to create a 2-part tariff approach with a fixed per-call component plus
a variable per-minute component. There are very few cost components that change with the
number of call initiations and that do not vary with the length of the call. The infrastructure
components such as handsets and transport are not impacted by the number of calls, but are
driven by the total number of call-minutes. The capacity of a switch is determined by the total
number of simultaneous calls it must handle, but once installed this very small cost component of
a call does not vary. Billing costs, where it takes the same effort to bill a one-minute call as it
does to bill a ten-minute call, is roughly fixed per call, but represents only a small part of a call’s

costs.

28.  Only if the new lower rates induced the average length of a call to drop significantly,
which is counterintuitive, would the elimination of the per-call fee and recovering all costs based
on a per-minute charge potentially cause concerns. (The concern is only ‘potential’ because it
would only arise if there were significant per call costs.) Lower prison calling prices would be
expected to increase the demand for calls made from prisons. Increased demand could be
expressed as more calls and/or longer calls. Only if the additional calls induced by lower prices
were much shorter than current call lengths would they bring down the average length of calls.

Given that the average length of existing calls would be expected to increase at lower prices, it

> The $0.03 per minute cost of the call based on commercial rates plus $0.02 per minute added cost of the
prison phone system components.

>> The $0.05 per minute cost of debit calling plus $0.02 per minute cost differential for collect calls.

13



seems very unlikely that the net effect of lower prices would be shorter average call length.
There is only limited evidence of what happens when prison calling rates are dramatically
reduced, but New York provides one relevant experience. In 2007, New York reduced the price
of prison calls by 57.5% and saw a 35% increase in the number of call and a 36% increase in the
total call volume.”® In this example, lower prices increased the length of calls as well as the
number of calls. Consequently, there is very little reason to believe there will be any concerns
with recovering all costs—regardless of how much are generated on a per-call basis versus on a

per-minute basis—through a per-minute charge alone.

29. Per minute calling rates have other advantages. Foremost, they are simple to understand.
This reduces confusion over actual or expected call costs by prisoners and those they call. An
additional advantage of flat per minute calling rates is that they eliminate billing issues
associated with dropped calls. Reinitiating a dropped call will no longer incur inappropriate

excess call initiation fees.

30. Now I turn to other calling rates as a validation of the rates calculated above. First I
examine actual prison calling rates. I follow Mr. Dawson’s convention of estimating net calling
rates after removing the portion of charges that go to commissions to penal institutions. These
commissions are not related to the provision of phone service and, as argued more extensively in
the next section of this Declaration, should not be an explicit component of a regulated prisoner

phone rate.

31. Since prisoner calling rates are often priced as what is referred to as two-part tariffs, to
make rates from different states comparable, it is helpful to express them on a per minute basis.
However, to do so, it is necessary to assume an average length of a prison call. Throughout my
analysis I use 15 minutes per call. This is well within the range of currently observed call
lengths. For instance, in 2010 in California, the average length of all inmate calls was 12.3

minutes, or 12.1 minutes for interstate calls alone.”” In July 2000 the average length of an inmate

% See New York State, “Department of Corrections and Community Supervision,” (December 13, 2007)
available at: http://www.doccs.ny.gov/PressRel/2007/phoneratereduction.html (last accessed March 21,

2013).

California Telephone Agency. Inmate Ward Telephone System/Managed Access System Services,
“Attachment 1.” Received from Lee Petro via email, March 8, 2013.
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call in New York was 18 minutes for an interstate call and 17.5 minutes for an intrastate call.”®
15 minutes is also the convention for average call length used by the Petitioners in this matter.”
However, the results reported below are not very sensitive to call length, and my conclusions

would not change if a little bit longer or shorter call length were used.

32. Table 1, below, is based on the collect call rates reported by Prison Legal News based on
their own research.”’ For the states with data available, I calculated the total cost of a 15 minute
call (including both set-up and per minute fees), deducted the estimated commissions, and then
divided by 15 to express the costs on a per minute basis. This amount represents the fees that are
collected by the underlying service provider and are comparable to the $0.07 per minute rate for
collect calls calculated above. The underlying costs of providing prison phone service may vary

somewhat state by state, but nothing that would support the variation reported in Table 1.

¥ MCI Telecommunications. “Check Summary: Report 8/99-7/00,” September 18, 2000. Received from Lee
Petro via email, March 8, 2013.

> Petitioners Comments, p-18.

50 See Appendix A.
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Table 1: Interstate Collect Call Rates Less Commission for State Prisons, 2012

15 minute Call 15 minute Call
- State o
State Less Commission (Continued) Less Commission
($/Minute) ($/Minute)

New Mexico 0.04 North Dakota 0.24
New York 0.05 Wyoming 0.25
Oklahoma 0.05 Texas 0.26
South Carolina 0.07 Arizona 0.26
Florida 0.09 West Virginia 0.30
North Carolina 0.10 Kansas 0.30
Nebraska 0.10 Utah 0.33
Connecticut 0.10 Maine 0.36
Montana 0.10 Nevada 0.36
Louisiana 0.11 Mississippi 0.38
Missouri 0.12 Virginia 0.38
Massachusetts 0.12 Rhode Island 0.39
Wisconsin 0.13 Arkansas 0.39
Indiana 0.14 South Dakota 0.41
Vermont 0.15 Pennsylvania* 0.41
Illinois 0.17 Tennessee 043
Colorado 0.18 Georgia 0.46
New Jersey 0.19 Delaware 0.46
Kentucky 0.20 Minnesota 0.47
Maryland 0.22 Idaho 0.99
Michigan 0.23 Alaska 1.07

Source: The Brattle Group Analysis. See Appendix A.

Notes:
*Pennsylvania figure calculated with commission data that may be incomplete. Refer to
Appendix A.

Commission data for Alabama, Hawaii, Washington and lowa were not available.
Commission data for California, New Hampshire, Ohio and Oregon were available, but
there was not enough information to calculate these figures. Refer to Appendix A for state
specific footnotes.
33, As the table above indicates, the New Mexico rate, based on a 15 minute call, is only

$0.04 per minute and lower than the $0.07 per minute suggested above as an upper bound on

prison calling rates. In New York, where the state abolished commissions and made a concerted
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effort to lower prison calling rates,’’ and Oklahoma the per-minute cost of a collect call is only
$0.05 per minute. These examples suggest that it is commercially viable to provide prison phone
service for only $0.05 per minute. South Carolina charges an average of $0.07 per minute—right
in line with the estimated costs provided above. Florida, North Carolina, Nebraska, Connecticut
and Montana all have average rates less commissions based on 15 minute calls of $0.10 or less.
All of these rates are commercially provided and demonstrate that it is possible, absent
commissions, to provide prison phone service for far less than the rates currently charged in most

states today.

34, The reasonableness of the above analysis is also supported by bids of service providers to
provide prison calling services in many states. For example, in its 2008 bid in Wisconsin,
service provider GTL offered a rate of $0.089 per minute with no connection fee for debit calling

62

and a rate of $0.099 per minute with no connection fee for collect calling.”” In a Missouri bid

from 2011 that it narrowly lost, Talk Telio offered a flat rate of $0.05 per minute for both debit

63 And, of course, the effective realized rates in New

and collect calls with no per call fees.
Mexico, New York, Oklahoma and South Carolina indicate that $0.07 per minute is feasible. As
these examples demonstrate, $0.07 per minute for both debit and collect calls is greater than

several commercially offered rates.

35. Taking all of the above information together, I proffer 30.07 per minute for both debit
and collect calls, with no set up or per call fixed fees, as a just and reasonable rate for inmate
calling services. This rate is clearly economic—it is greater than commercial rates adjusted for
prison specific costs and, as noted below, it is greater than the rate already charged in some
states—and provides a buffer of additional revenue to continue to fund modest commissions. It
will not, however, allow for excessive profits for service providers or penal institutions. The

section below on the costs and benefits of reform discusses this issue in more detail.

8! New York eliminated commissions (sometimes referred to as ‘kickbacks’) in 2007. See,
http://www.salon.com/2012/10/01/prisoners_crippling_phone_bills/ (last visited March 22, 2013).

62 “Global Tel*Link’s State of Wisconsin Department of Corrections, Request for Proposal SM-1752, Inmate
Telephone Services, Volume IT — Cost and Revenue Proposal” (October 16, 2008), p. 3.

53 Petro Letter, p- 2 and Exhibit A. It is worth noting that Talk Telio received the maximum points allowable
for scoring the price component of their bid, but price accounted for less than half the total points used to
evaluate the bid. Nevertheless, Talk Telio only narrowly lost the bid to Securus.
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IV.  COSTS AND BENEFITS OF REFORMING PRISON PAYPHONE RATES

36. The market failures of the prison payphone market—that prisoners’ lack of choice in a
service provider results in no mechanism to moderate rates—means that the prices charged are
almost certainly not efficient and social welfare could be improved with alternative rates. This
section will evaluate the costs and benefits of setting a maximum benchmark rate for prison
phone calls. As explained below, the benefits of the proposed benchmark maximum calling rate

likely greatly exceed the associated costs.

37. As an initial matter, it is worth observing that from an economic perspective, reducing
prison phone rates would be expected to improve welfare. Absent competitive pressures, the
current price of most prison calling is far above the costs of providing the call. Consequently,
the price does not properly signal the costs of the resources used when making a phone call from
a prison.”* If the prison phone market was a well-working market, the higher price would
suggest that the resources employed to produce the good in question are more valuable than for

an alternative lower priced good.”> Only if the prices of goods and services were related to their

% The benefits of prison phone calls, discussed below, are also not reflected in the price of calls, further
distorting economic efficiency.

% Economic efficiency is achieved because activities in an economy are coordinated through these price
signals, rather than through central coordination or administration. “Fundamentally, in a system where the
knowledge of the relevant facts is dispersed among many people, prices can act to coordinate the separate
actions of different people in the same way as subjective values help the individual to coordinate the parts
of his plan. It is worth contemplating for a moment a very simple and commonplace instance of the action
of the price system to see what precisely it accomplishes. Assume that somewhere in the world a new
opportunity for the use of some raw material, say tin, has arisen, or that one of the sources of supply of tin
has been eliminated. It does not matter for our purpose-and it is very significant that it does not matter—
which of these two causes has made tin more scarce. All that the users of tin need to know is that some of
the tin they used to consume is now more profitably employed elsewhere, and that in consequence they
must economize tin. There is no need for the great majority of them even to know where the more urgent
need has arisen, or in favor of what other needs they ought to husband the supply. If only some of them
know directly of the new demand, and switch resources over to it, and if the people who are aware of the
new gap thus created in turn fill it from still other sources, the effect will rapidly spread throughout the
whole economic system and influence not only all the uses of tin, but also those of its substitutes and the
substitutes of these substitutes, the supply of all the things made of tin, and their substitutes, and so on; and
all this without the great majority of those instrumental in bringing about these substitutions knowing
anything at all about the original cause of these changes. The whole acts as one market, not because any
of its members survey the whole field, but because their limited individual fields of vision sufficiently
overlap so that through many intermediaries the relevant information is communicated to all. The mere
fact that there is one price for any commodity-or rather that local prices are connected in a manner
determined by the cost of transport, etc.-brings about the solution which (it is just conceptually possible)
might have been arrived at by one single mind possessing all the information which is in fact dispersed
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costs—broadly defined to include all costs, including competitive profits and any non-market
externalities—then they would send the right signals that encourage resources to be used

efficiently.

38. The problem with inefficient prices, such as those in the prison phone market, is that they
waste resources—what economists call a dead weight loss. A phone call that is priced greater
than it would be if it was provided in a competitive market sends the signal that these calls use
more resources than they in fact do. This creates a situation where some consumers (prisoners
and their families) value the services more than they cost to produce, but are unable to purchase
them. This creates unrealized gains from trade. When prisoners and their families pay a price
that covers the costs of the call, both they and the providers of the call can be made better off, at
least in theory.®® The reason economists argue for efficient prices is that through the elimination
of the dead weight loss, the gain to the benefitting party exceeds the loss to the losing party.®’
Because the excessive prices charged for prison calls imply a dead weight loss, a regulated rate

that reduces that dead weight loss would be expected to improve total welfare.®®

THE COSTS OF THE CURRENT SYSTEM/THE BENEFITS OF REFORM

39. The costs of the current system and, consequently, the benefits from reforming it, are
two-fold. First, any reduction in costs of calls from prisons would directly benefit prisoners and
those they call in the form of lower phone bills. Second, to the extent the savings in these
expenses lead to additional phone calling (more and/or longer calls), the prisoners and their
families will certainly benefit, but so will society overall through the positive externality of the
reduced recidivism that results from keeping prisoners connected to their families and

communities.

among all the people involved in the process.” F. A. Hayek, “The Use of Knowledge in Society,” The
American Economic Review, Vol. XXXV, No. 4 (September 1945), p. 526.

% In practice, the reforms proposed here would also result in a transfer from prisons and service providers to
prisoners and their families, separate from creating a net benefit to society.

%7 At least in theory the winner could compensate the loser and still be better off. This meets the so called
Pareto Efficiency criteria.

6% An reduction in rates that does not overshoot the efficient level is expected to improve welfare.
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40. Costs of Prison Calls. As the analysis of Section III, above, indicates, the cost of

providing prison phone services is certainly less than $0.07 per minute. Yet, most prisoners pay
more—often much more—than this amount. Table 2, below, reports the per-minute rates for a
15-minute collect call from a Prison Legal News survey. There are at least 6 states where the
cost of a 15 minute interstate collect call, inclusive of commissions, is more than $1 per minute.
A call in an additional 15 states is more than $0.50 per minute and in another 11 states the cost is
more than $0.25 per minute. Together, of the states surveyed by Prison Legal News, at least 32

states charged $0.25 per minute or more for a 15-minute interstate collect call.
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Table 2: Collect Call Rates for State Prisons, 2012

State 15 minute Call State 15 minute Call
($/Minute) (Continued) ($/Minute)

New Mexico* 0.04 Kentucky 0.43
New York 0.05 California 0.44
South Carolina 0.07 Maryland 0.47
Nebraska 0.10 Kansas 0.51
Missouri 0.12 West Virginia 0.56
Montana 0.14 Arizona 0.56
Florida 0.14 Virginia 0.59
Massachusetts 0.16 South Dakota 0.64
Oregon 0.16 Utah 0.65
Wisconsin 0.18 Arkansas 0.71
New Hampshire 0.18 Pennsylvania 0.73
Oklahoma 0.20 Washington 0.73
North Carolina 0.23 Wyoming 0.74
Michigan 0.23 Delaware 0.77
Vermont 0.23 Nevada 0.79
Indiana 0.24 Tennessee 0.85
Connecticut 0.32 Maine 0.89
New Jersey 0.33 Mississippi 0.97
Colorado 0.35 Idaho 1.10
Louisiana 0.36 Ohio 1.14
Rhode Island 0.39 Georgia 1.15
Illinois 0.39 Minnesota 1.15
North Dakota 0.40 Alabama 1.15
Texas 0.43 Alaska 1.15

Source: The Brattle Group Analysis. See Appendix A.

Notes:

*The calling rate for New Mexico is listed as a flat rate of $.65 for a 20 minute call.
Assuming the rate for a 15 minute call would be the same or less, I used the flat rate of
$.65 rate for the calculation. Thus .04 dollars per minute can be seen as an upper limit.

Collect call rates were not available for Hawaii or Iowa.

41.  More recent evidence of rates from prisons suggests charges remain well above costs.

Phone bill evidence from Virginia suggests collect calls to Washington, DC are billed at a $2.50
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per-call fee plus $0.20 per minute.”” Another phone bill with charges from Florida to Alabama
suggests per-call charges of $3.50 plus $0.89 per minute.”

42.  As the analysis above indicates, prisons in most states charge significantly more to
prisoners to make phone calls than the underlying cost of those calls. Any maximum allowed
rate pegged to a benchmark that reduces these charges will directly benefit prisoners and those

they call.

43.  Economic benefits of lower rates. From a purely economic perspective, the first order

effect of lower rates for calls that would have been placed at higher rates is simply a transfer
from service providers and the penal institutions they contract with, to prisoners, their families
and others they call. The additional calls that will be made if rates are lower (but do not happen
with today’s higher rates) provide a net benefit to society. This net benefit arises through the
elimination of the distortion in the use of resources that were referred to above as a dead weight
loss. Part of this efficiency benefit will go to consumers of prison phone services and part will

go to the service providers and, possibly, the institutions they serve.

44. The net economic benefit to consumers of prison phone services is the difference they
would have been willing to pay for the additional calls made, less the new cost of those calls.
This willingness to pay is distributed between the old rate paid (because additional calls could
have been purchased at that rate prior to the rate reduction) and the new rate. The amount of
additional calling will depend on how responsive calling volumes are to a change in its price—
what economists call the elasticity of demand—for prison phone services. The elasticity of
demand for prison phone services is expected to be inelastic—that is, the amount of calls made is

not very responsive to prices. This inelastic demand is expected because prisoners have fewer

% Securus Account Statement, dated 9/26/2012. Received from Deborah Golden via email, February 5, 2013.
The bill includes a 3 minute call billed at $3.10 and a 10 minute call billed at $4.50. This implies a pricing
structure where the Call Cost = $2.50 plus $0.20 times the number of minutes of the call. Examination of
other charges on the same bill confirms this pricing structure.

7 Global Tel Link. Billing Summary for Southern Poverty Law Center, October 31, 2012. Received from Lee
Petro via email, February 4, 2013. The bill includes a 1 minute call billed at $4.84 and a 2 minute call billed at
$5.73. This implies a pricing structure where the Call Cost = $3.95 plus $0.89 times the number of minutes of
the call. This rate structure is consistent with another invoice from GTL dated September 29, 2012. Global Tel
Link, Billing Summary for Account Number 2023191000, September 29, 2012. Received from Deborah
Golden via email February 5, 2013.
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alternatives to making phone calls. They mostly cannot see people in person and do not have
access to e-mail. In New York, when prices fell by 57.5%, total usage increased by 36%,

suggesting an elasticity of demand of -0.63.”"

45. When rates are reduced and demand is inelastic, there will be less revenue generated
from prison calling services. To the extent the reduced revenue forces a reduction in
commissions, prisons will lose revenues. Service providers will also lose through reduced
revenues from services. But lower prices will induce an increase in the amount of prison calls
made, leading to a partial offset for service providers, and possibly prisons. The above elasticity

estimate suggests that a 10% reduction in price will lead to a 6.3% increase in call volumes.

46. Social benefits of lower rates. There are at least 2 social externalities associated with

prison calling. The first is through the benefits of reduced recidivism from greater contact
between prisoners and their family and community. The second is more effective prisoner
management, including reduced use of contraband cell phones in prisons. Although exact
pecuniary levels of these added benefits from lower calling rates are not quantified here, they are

nonetheless real.

47.  Prisoners making phone calls to their family and community have a well-documented
social externality—namely, that better family and community contacts reduce recidivism rates.
Many studies find that maintaining family and community contacts is an important predictor of

72

recidivism.”” Furthermore, the GAO found that “BOP extends telephone privileges to inmates

and asserts that telephone privileges help inmates maintain family and community ties and

facilitate the reintegration of inmates into society upon release from prison.””

48. This social benefit of reductions in recidivism rates is difficult to quantify accurately, but

it must be large. In 2011, the average U.S. state and federal prison population was 1.6 million

! http://www.doces.ny.gov/PressRel/2007/phoneratereduction.html.
"2 See the discussion in Jackson 2005, pp. 272-273.
 GAO 2011, p. 6.
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inmates and 688,384 were released in that year.”* According to one study, in 2010 each prisoner
in a state institution cost taxpayers an average of $31,286.”° A conservative estimate of
recidivism rates would suggest 40% of prisoners return to prison within 3 years.”® With almost
700,000 prisoners released each year, these numbers suggest 280,000 will return to prison within
3 years. Consequently, a reduction of just 1% in the number of reincarcerated prisoners would
imply 2,800 prisoners not returning to prison and annual savings of almost $90 million.”’
Reductions in the next year’s ‘class’ of returning prisoners generate additional savings of about
the same amount. If the average prisoner serves 3 years, ® then a 1% reduction in recidivism

would save more than $250 million per year, year after year.”

49.  Yet another benefit of lower prison calling rates relates to inmate management issues.
Contraband cell phones are a threat to prisons, both in facilitating additional criminal activity and
threatening institutional safety.*® Any substitution away from cell phones to prison provided
calling services brings more prisoner communications under monitoring and reduces these
threats. Making prison calling more cost competitive with cellular rates will inevitably create

some substitution in usage toward the calling services provided by the institution.

" E. Ann Carson & William J. Sabol, “Prisoners in 2011,” U.S. Department of Justice, Office of Justice
Programs, Bureau of Justice Statistics, Bulletin (December 2012), p. 1, available at:
http://bjs.ojp.usdoj.gov/content/pub/pdf/p11.pdf.

> Christian Henrichson & Ruth Delaney, “The Price of Prisons, What Incarceration Costs Taxpayers,” VERA
Institute of Justice (July 20, 2012), p. 10, available at:
http://www.vera.org/sites/default/files/resources/downloads/Price _of Prisons updated version 072512.pd
f.

76 «“When excluding California, whose size skews the national picture, recidivism rates between 1994 and 2007
have consistently remained around 40 percent.” The PEW Center on the States, “State of Recidivism, The
Revolving  Door  of  America’s  Prisons”  (April  2011), p. 2, available at:
http://www.pewtrusts.org/uploadedFiles/wwwpewtrustsorg/Reports/sentencing_and_corrections/State Re
cidivism Revolving Door America Prisons%20.pdf. Including California would have made the rate
higher. Furthermore, the Department of Justice estimated a 3-year recidivism rate of prisoners released in
1994 of 67.5%. U.S. Department of Justice, Office of Justice Programs, “Recidivism of Prisoners
Released in 1994,” Bureau of Justice Statistics Special Report (June 2002), p. 1, available at:
http://bjs.ojp.usdoj.gov/content/pub/pdf/rpr94.pdf.

1% * 280,000 = 2,800 prisoners * $31,286 per prisoner = $87,600,800.

7 http://www.nytimes.com/20 12/06/06/us/average-prison-stay-grew-36-percent-in-two-decades.html? r=0.
7 $87,600,800 * 3 = $262,802,400.
% GAO 2011, p. 19.
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50.  Although the exact values of these externalities—lower recidivism and better prisoner
management—are not estimated here, they do provide further justification for lowering prison
calling rates. In fact, they provide an argument for subsidizing prisoner calling rates. The
efficient level of rates based on market costs does not account for these other positive
externalities. If the added benefits arising from lower rates were actually considered during the
rate-setting process, rates would be set lower than the rate suggested by the analysis in the

previous section.

THE COSTS OF REFORM/BENEFITS OF THE CURRENT SYSTEM

51. The only beneficiaries of the current high rates are the current service providers and the
penal institutions that receive commissions from the service providers they contract with.
However, any lost revenues to service providers result in a direct benefit to prisoners and those
they call. The impact on the service providers may also be offset from any increased volume of

calls placed.”’

52. A significant portion of the rates charged in many states go to the penal institutions in the
form of commissions. Prison Legal News estimated that total commissions nationwide were
more than $100 million in 2012.** As the FCC has previously found, these commissions are not
economic costs of providing prison calling services.® Rather, they are more akin to a tax. As
noted above, some of the revenues from commissions ultimately paid by prisoners and their
families currently may be put to good uses, but because they distort the calling market, they
come with added costs. A more straightforward funding source for these prisoner benefits, such
as from general tax revenues, would distort economic resources less than taxing prison phone

calls as a source of revenue.

53.  Since the proposed benchmark maximum rate of $0.07 per minute is still above

reasonable estimates of costs, including a competitive profit, there could still be some room for

*! How much the increase in calling volumes offsets service provider losses will depend on how the elasticity
of demand for calling services (to determine the amount of increase in inmate calling) and on what
happens with commissions.

%2 Human Rights Defense Center, “Comment in the Matter of Rates for Inmate Calling Services, WC Docket
No. 12-375,” (March 25, 2013), Exhibit C.

%3 Inmate Calling NPRM 2012, 4 37.
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small commissions. In fact, with a fixed maximum rate, the competition for contracts would
induce efficient provision of prison phone service.** If commissions are still allowed, then it is
likely that service providers would still compete on the basis of commissions in trying to secure
the contracts for given facilities. The amount of money available to offer in commissions would
be the difference between the benchmark maximum rate and the costs of providing service. The
firms that could offer the highest commissions would be the ones that could provide the
underlying service at least cost, for a given set level of service quality.® In the absence of
commissions, competition for contracts would focus on other areas, such as providing better

service to prisoners.

THE NET BENEFITS OF A BENCHMARK MAXIMUM RATE

54. It is well beyond the scope of the current analysis to provide a full accounting of the net
benefits of regulating prison phone rates by establishing a maximum benchmark. Nevertheless,
those net benefits are expected to be positive. Through the elimination of a dead weight loss we
expect the gains to prisoners and those they call to exceed the loss in revenues to service
providers and prisons. Some of benefits will be in the form of transfers from service providers
and prisons to prisoners and those they call. The transfer of provider profits to the consumers of
prison phone services should be seen a good thing from the social perspective, largely because it
is only excess profits that would be transferred while those receiving the monetary benefits tend

to be low income and can disproportionately benefit from the increased income.

55. A secondary concern is the loss in commissions to prisons. But it is very likely that
through reduced recidivism rates prisons systems will not lose any money from reduced phone
rates and associated commissions. As noted above, one estimate of the commissions earned by
prisons is about $100 million per year. A less-than-one percent reduction in recidivism would
offset that lost revenue in lower prisoner costs. We do not know what the reduced recidivism

rates would be from lower calling rates, but a 1% reduction does not seem an aggressive

% As with any regulated price, the quality of the service must be specified or lower quality service could result
from cost cutting measures.

% The winning bidder would be expected to earn above competitive profits by the difference between how
efficiently it could provide the service and the next most efficient provider.
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estimate.*®  Although the savings from reduced recidivism may not exactly match the lost
commission revenues at each facility or in every budget line, the prison system in the U.S. would

save enough to offset the lost commission revenues.

V. INAPPLICABILITY OF MARGINAL LOCATION METHODOLOGY TO
THE PRISON PHONE MARKET

56.  Marginal Location Methodology—as adopted by the FCC for calculating public
payphone rates®’—is not applicable to the prison payphone marketplace. The reasons used to
justify this methodology in the public payphone market do not hold today for prison phone
calling. Applying such a methodology here would be unnecessarily complicated and would over

compensate most prison phone service providers.

57. The idea behind the Marginal Location Methodology is to estimate a rate where the
marginal location just breaks even. As the FCC said in its 1999 Order, “A marginal payphone
location is a location where the payphone operator is able to just recoup its costs, including
earning a normal rate of return on the asset, but is unable to make payments to the location
owner.”®® Tt is the average call volume at that marginal location that would be used along with
cost analysis to set the appropriate rate. Applying this methodology to prison phone systems
would be to set a benchmark rate for all prisons based on the call volume at a marginal prison
that just barely breaks even without paying commissions (if commissions are taken as analogous

to payments to the location owner.)

58. This methodology has been criticized when applied to payphones.* Among other
defects, it guarantees overpayments at most (non marginal) locations. In the case of prison

calling services, costs are less facility specific than for payphones. The centralized nature of

% If the impact of better family and community ties induced by lower calling rates was actually less than 1% it
seems unlikely that multiple studies would have identified the importance of this predictor of recidivism.

87 See, Federal Communications Commission, “Third Report and Order, and Order on Reconsideration of the
Second Report and Order,” In the Matter of Implementation of the Pay Telephone Reclassification and
Compensation Provisions of the Telecommunications Act of 1996, CC Docket No. 96-128 (Adopted:
January 28, 1999). (Hereinafter “1999 Payphone Order™.)

#1999 Payphone Order, 9 139.
% There was some dissent in the applicability of this methodology to payphones. 1999 Payphone Order, 9 140.
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providing prison calling services implies that costs are shared over multiple facilities.

Consequently, this methodology is less relevant for prison calling rates than for payphone rates.

59. The Marginal Location Methodology is also inapplicable because it is a cost-based
methodology. The justification for regulating prison calling rates is that the market fails to set
just and reasonable rates. Cost-based rate regulation is a second-best attempt to approximate the
outcome of a competitive market. As the analysis above indicates, most of the components of
providing prison phone services can be priced in reference to competitively determined service
components. Consequently, there is no need to apply a regulated cost of service approach to
determining a just and reasonable rate. In fact, if a cost-based methodology produces a rate
significantly higher than the $0.07 per minute proposed here, it must be in error because it would
imply paying more for a service, or component of service, that could be purchased more
inexpensively in the competitive marketplace, thereby undermining the rationale for using cost-

based regulation in the first place.

Respectfully submitted,

Coleman Bazelon

THE BRATTLE GROUP, INC.
1850 M Street, NW

Suite 1200

Washington, DC 20036

March 25, 2013
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Appendix A: Underlying Data for Interstate Collect Call Calculations

State Interstate Collect Interstate Collect Commissions
Call Base Rate Call Minute Rate

Alabama $3.95 $0.89 Missing
Alaska $3.95 $0.89 7.0%
Arizona $2.40 $0.40 53.7%
Arkansas $3.95 $0.45 45.0%
California 1 $0.00 $0.44 Missing
Colorado [2] $3.00 $0.15 49.0%
Connecticut $0.00 $0.32 68.8%
Delaware $1.71 $0.66 40.0%
Florida [3] $1.20 $0.06 35.0%
Georgia $3.95 $0.89 60.0%
Hawaii Missing Missing Missing
Idaho [4] $3.80 $0.85 10.6%
Illinois [5] $2.50 $0.23 56.0%
Indiana $0.00 $0.24 43.5%
Iowa [6] Missing Missing Missing
Kansas [71 $1.70 $0.40 41.3%
Kentucky $2.00 $0.30 54.0%
Louisiana $2.15 $0.22 70.0%
Maine [8] $3.00 $0.69 60.0%
Maryland [9] $2.85 $0.30 54.0%
Massachusetts $0.86 $0.10 22.5%
Michigan $0.00 $0.23 0.0%
Minnesota $3.95 $0.89 59.0%
Mississippi [10] $3.30 $0.75 60.5%
Missouri $1.00 $0.05 0.0%
Montana $0.24 $0.12 25.0%
Nebraska $0.70 $0.05 0.0%
Nevada $3.00 $0.59 54.2%
New Hampshire [11] $1.20 $0.10 Missing
New Jersey $0.00 $0.33 41.0%
New Mexico [12] $0.65 $0.00 0.0%
New York $0.00 $0.05 0.0%
North Carolina  [13] $3.40 $0.00 58.0%
North Dakota [14] $2.40 $0.24 40.0%
Ohio [15] $3.94 $0.88 Missing
Oklahoma [16] $3.00 $0.00 76.6%
Oregon [17] $0.00 $0.16 Missing
Pennsylvania [18] $3.50 $0.50 44.4%
Rhode Island $1.30 $0.30 0.0%
South Carolina  [19] $0.99 $0.00 0.0%
South Dakota [20] $3.15 $0.43 35.5%
Tennessee [21] $3.54 $0.62 50.1%
Texas [22] $0.00 $0.43 40.0%
Utah [23] $3.00 $0.45 50.0%
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Interstate Collect Interstate Collect

State Call Base Rate  Call Minute Rate ~ CCmmissions
Vermont $1.25 $0.15 37.0%
Virginia [24] $2.40 $0.43 35.0%
Washington $3.50 $0.50 Missing
West Virginia [25] $0.85 $0.50 46.0%
Wisconsin $0.00 $0.18 30.0%
Wyoming [26] $2.80 $0.55 65.5%

Source: Prison Legal News, 2013.

Notes: Compiled by Prison Legal News.

(1]

[22]
(23]
[24]
[25]
[26]

No commissions, but California Technology Agency receives an $800,000
annual fee from GTL.
FY2012 commission amount is for 10 months of the FY.

FY2009 commission amount is only for January through June 2009.

No commission percentage; the commission is $2.25 per debit call, $2.00
per pre-paid collect call and $1.75 per collect call. Community Work
Centers have a 20% commission.

FY2012 commission amount is through April 2012.

Not called “commissions,” but the lowa DOC receives payments from its
ICS provider.
FY2012 commission amount is through May 2012.

Uses a calendar year, not fiscal; 2012 amount is through November 2012.

Rates per email from MD DOC; no per-minute charge for first minute of
collect interstate calls. ICS contract changed to GTL in March 2013,
resulting in reduced rates.

Collect rate is per call to GTL on 3/8/13.

Commission is $27,000/month + 20%, starting September 2012.

All flat rates are for 20-minute calls.

FY2012 commission amount is through October 2012.

$.30 for the first minute for collect interstate calls, then $.24/min. thereafter.

Ohio DOC receives a flat/fixed annual commission of $15 million. Collect
rate is per call to GTL on 3/8/13.

Commission is a flat rate of $2.30 per call, which equates to 76% based on a
flat rate cost of $3.00 per call.

$750,000/quarter plus 50% commission if profit is over $1.5 million.
FY2012 commission data is incomplete.

All flat rates are for 15-minute calls.

33-38% on collect calls (varies by distance); $1.00 commission per debit
call (all distances).

Actual rates are $3.53525 + .61755/min. collect and $3.181735
+.555795/min. debit.

FY2012 ended on August 31; commission amount is as of August 5, 2012.

Rates are per call to VAC on 3/8/13.
FY2012 commission amount is for 11 months.
FY2012 commission amount is through September 2012.

FY2012 commission amount is from January through August 2012.
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