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determining FMRs and requiring the agency to set separate fent levels for separate rental housing 

markets defined by small er geographic areas, plaintiffis attempting to further its mission of helping 

low-income minority families gain access to the rental housing market in predominantly Caucasian 

areas of DaJlas, Such relief is targeted to remedy plaintiffs specific injury of having to spend more 

time and more money to accompli sh its goals, and does not seek to redress a "generali zed grievance." 

Thus, plaintifThas demonstrated Article III standing to prosecute this claim for injunctive relief. 

Ill. 

The court next considers whether plaintiff's claims under the APA, through which it seeks 

redress for alleged violati ons of the NHA and the FHA, are barred by the doctrine of sovereign 

immunity. While recognizing that the APA all ows a person to seek judicial review for an alleged 

legal wrong committed by a federal agency, see 5 U.S.C. § 702, defendant argues that this statutory 

waiver of sovereign immunity does not apply to plaintiff's claims because: ( I ) HUD's rent-setting 

practices are committed to agency discretion by law; and (2) plaintiff has other adequate remedies. 

A. 

"The basic rule of federal sovereign immunity is that the United States cannot be sued at all 

without the consent of Congress. " St. Tammany Parish v. Federal Emergency Management Agency, 

556 F.3d 307, 316 (5th Cir . 2009), quoting Block v. North Dakota ex rei. Board a! University & 

SchoolLands, 461 U.S. 273, 287, 103 S.Ct. 1811, 1819,75 L.Ed.2d 840 (1983). Section 702 of the 

APA authorizes suits against the United States through a limi ted waiver of sovereign immunity for 

relief other than monetary damages related to an agency's regulatory acti on. Id. at 317, citing 5 

U.S.C. § 702. However. the waiver does not apply to agency actions that are committed to agency 

discretion by law. /d, ciling 5 U.S.C. § 70 I (a)(2). This exception to judicial review is "very 

narrow" and applies only "in those rare instances where 'statutes are drawn in such broad tenns that 
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in a given case there is no law to apply.'" Ellison v. Connor IS3 F.3d 247, 2S1 (Sth Cir. 1998), 

quoting Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 410, 91 S.Ct. 814, 821, 28 

L.Ed.2d 136 (1971); see also Sun/ex Dairy v. Block, 666 F.2d IS8, 163 (Sth Cir.), cert. denied, 103 

S.Ct. 59 (1982). Stated differently, judicial review is unavailable only "if the statute is drawn so that 

a court would have no meaningful standard against which to judge the agency's exercise of 

discretion." Heckler v. Chaney. 470 U.S. 821 , 830, lOS S.Ct. 1649, 16SS, 84 L.Ed.2d 714 (198S). 

I. 

Defendant contends that its rent-setting practices are committed to agency discretion and, 

therefore not subject to judicial review, because the NHA does not provide meaningful standards 

against which the court can review HUD's detennination of what constitutes a "market area." (See 

Def. Br. at 19). Plaintiff counters that the "law to apply" can be found in the text of the statute itself, 

HUD's own regulations, the legislative history, and other agency materials. (See Plf. Resp. Sr. at 13-

IS). 

Initially, the court observes that the NHA does not define the tenn "market area." Section 

1437f(0)( I )(8), which establishes a payment standard for the tenant-based housing choice voucher 

program, merely provides: 

[T]he payment standard for each size of dwelling unit in a market 
area shall not exceed 110 percent of the fair market rental established 
under subsection (c) of this section for the same size of dwelling unit 
in the same market area and shall be not less than 90 percent of that 
fair market rental. 

42 U.S.C. § 1437f(o)(I )(B) (emphasis added). Section 1437f(c)(I), which deals generally with the 

amount and scope of assistance payments, provides: 

The maximum monthly rent shall not exceed by more than to per 
centum the fair market rental established by the Secretary periodically 
but not less than annually for existing or newly constructed rental 
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dwelling units of various sizes and types in the market area suitable 
for occupancy by persons assisted under this section[.] 

Id. § I 437f(c)( I) (emphasis added). Although these statutory provisions use the tenn "market area," 

neither sets forth any guidelines for determining how a "market area" should be established. 

An agency's own regulations can also provide the requisite "law to apply." See Ellison, 153 

F.3d at 251. The HUD regulation cited by plaintiff explains that "FMRs are housing market-wide 

estimates of rents that provide opportunities to rent standard quality housing throughout the 

geographic area in which rental housing units are in competition." See 24 C.F.R. § 888.113(a) 

(emphasis added). However, this regulation does not provide any guidance for determining what 

constitutes a "geographic area." Certainly it does not support plaintiff's argument that large multi-

county regions should not be the starting point for determining FMRs. If anything, a fair reading of 

the entire regulation suggests just the opposite. Section 888.113(d) states: 

FMR areas are metropolitan areas and nonmetropolitan counties 
(nonmelropolitan parts of counties in the New England States). With 
several exceptions, the most current Office of Management and 
Budget (OMB) metropolitan area definitions of Metropolitan 
Statistical Areas (MSAs) and Primary Metropolitan Statistical Areas 
(PMSAs) are used because of their generally close correspondence 
with housing market area definitions. HUn may make exceptions to 
OMB definitions if the MSAs or PMSAs encompass areas that are 
larger than housing market areas. The counties deleted from the 
HUD-defined FMR areas in those cases are established as separate 
metropolitan county FMR areas. 

Id. § 888. J l3(d) (emphasis added). Still, nothing in the HUD regulation sets forth any identifiable 

factors by which a court could review the agency's determination of what constitutes a specific 

housing market area. 

Nor is any of the legislative history cited by plaintiff useful in establishing meaningful 

standards for judicial review of the agency's action. Senate Report No. 93-693. which anticipated 
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that HUD would "define the 'areas' for which fair market rents are to he determined in such a way 

as not to include in a single area communities which are characterized by significant differences in 

rentals or construction costs for comparable housing," see Sen. Rep. No. 93-693,1974 U.S.C.C.A.N. 

4273,4315 (1974), is not part of the legislative history of the bill that was ultimately passed by 

Congress. Instead, Congress passed the House version ofthe bill, which required HUD "to establish 

fair market rentals in each housing market area for new and existing units of various sizes and types 

suitable for occupancy for low-income families," but did not further define "market area." See 

H. Conf. Rep. No. 93-1279, 1974 V.S.C.C.A.N. 4449, 4465 (1974). Plaintiff also relies on a report 

prepared for HUD by an outside consulting finn, which recognizes that : 

An important issue [in determining the demand and supply of 
affordable rental housing] is what constitutes a rental housing market, 
that is, within what group of properties are price adjustments made. 
Clearly, there is no single national rental housing market. Entire 
metropolitan areas (particularly the larger ones) also do not 
constitute single housing markets. 

(See Plf. Resp. App. at 26) (emphasis added). However, this report relates to the Rural Housing 

Service ("RHS") Section 515 program, which provides direct loans for the construction and 

maintenance of multi -family rental projects that serve low-income families, not the Section 8 

voucher program. (See id. at 25). 

In sum, the court concludes that there are no meaningful standards against which to review 

HUD's detennination of what constitutes a "market area" under section 1437f of the NHA. 

Consequently, sovereign immunity bars any claims predicated on alleged violations of that statute. 

2. 

The court reaches a different conclusion with respect to alleged violations of section 

3608(e)(5) of the FHA, which imposes an affinnative duty on HUD to "administer the [housing] 
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programs ... in a manner affi rmatively to further the policies of[the Act)." 42 U.S.C. §3608(e)(5). 

Numerous courts have exercised subject matter jurisdiction over claims brought against HUD under 

section 3608. See, e.g. N.A.A.C. P. v. Secretary o/Housing and Urban Development, 817 F.2d 149, 

160-61 ( I st Cir. 1987); Darst-Webbe Tenant Assoc. Boardv. St. Louis Housing Authority. 41 7 FJd 

898,907 (8th Cir. 2005); see also Anderson v. Jackson , No. 06-3298, 2007 WL 458232 at *2 (E.D. 

La. Feb. 6, 2007) (citing cases). In its complaint, plaintiff alleges that HUD violated its duty to 

further the fair housing policies of the FHA by fai ling to consider the effects of its rent-setting 

practices on the racial composition of the areas affected and the integrated housing choices avai lable 

to minority Section 8 participants in and around Dallas. (See Plf. Compl. at t I, 37). This claim 

is similar to other claims brought against HUD that were held to be reviewable under the AP A. See, 

e.g. Thompson v. u.s. Dept. oj Housing and Urban Development, 348 F.Supp.2d 398, 464 (D. Md. 

2005) (suit alleging that HUD failed to fulfill its statutory duty under the FHA to consider the 

regional effects of its desegregation policies in regard to city's public housing); M&T Mortgage 

Corp. v. White. No. 04-CV-4775-NGGVVP, 2006 WL 47467 at *10 (E.D.N.Y. Jan. 9, 2006) (suit 

alleging that HUD's actions in approving mortgage insurance applications without considering the 

racial impact of the program violated the FHA).4 

B. 

Finally, defendant argues that plaintiff cannot seek judicial review under the APA because 

it has other adequate remedies at law. See 5 U.S.C. § 704 (authorizing judicial review of final 

~ The court rejects defendant's argument that the Supreme Court's decision in Norton v. Southern Utah 
Wilderness Alliance, 542 U.S. 55, 124 S.Ct. 2373, 159 L.Ed.2d 137 (2004) ("SUWA"), precludes judicial review of 
plaiOlitrs claims for alleged violations of the FHA. In SUWA, the Supreme Court held that "a claim under § 706(1) [of 
the APA) can proceed only where a plaintiff asserts that an agency failed to take a discrete agency action that it is 
required to talce." SUWA, 124 S.Ct. at 2379 (emphasis in original). However, that requirement does not apply in 
situations where, as here, a court is asked to review whether HUD has met its statutory duty to affinnatively further rair 
housing policies. See Darst~Webbe, 417 F.3d at 907; Thompson v. U.S. Dept. a/Housing and Urban Development, No. 
MJG·95·309, 2006 WL 581260 at · 4·5 (D. Md. Jan . 10,2006). 
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agency actions "for which there is no other adequate remedy in a court"). The two alternative 

remedies suggested by defendant are: (1) a suit for money damages in the Court of Federal Claims 

under the Tucker Act, 28 U.S.C. § 1491 (a)(I); or (2) an action against the Dallas Housing Authority 

("DHA"). (See Def. Mot. Br. at 20-22). However, plaintiff does not seek money damages in this 

case, It requests only injunctive relief, Defendant wholly fails to explain how a suit for money 

damages would be an adequate substitute for the relief sought by plaintitT--an injunction requiring 

HUD to consider the effects of its rent-setting practices on the racial composition ofthe Dallas rental 

housing market and to affirmatively further fair housing opportunities for African-American Section 

8 participants in the Dallas area. Nor does defendant explain how a suit against DHA would change 

HUD's rent-setting practices. Because no other adequate remedy is available, plaintiff may seek 

injunctive relief against HUD under the APA for alleged violations of the FHA. 

RECOMMENDA nON 

Defendant's motion to dismiss for lack of subject matter jurisdiction [Doc. #8] should be 

granted in part and denied in part. The motion should be granted on the ground of sovereign 

immunity with respect to plaintiffs claims for alleged violations of the NHA. In all other respects, 

the motion should be denied. 

A copy of this report and recommendation shall be served on all parties in the manner 

provided by law. Any party may file written objections to the recommendation within 10 days after 

being served with a copy. See 28 U.S.C. § 636(b)(I); FED. R. Cty. P. 72(b). The failure to file 

written objections will bar the aggrieved party from appealing the factual findings and legal 

conclusions of the magistrate judge that are accepted or adopted by the district court, except upon 

grounds of plain error. See Douglass v. United Services Automobile Ass'n, 79 F.3d 1415, 1417 (5th 

Cir. 1996). 
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DATED: July 20, 2009. 

LAN 
STATES MAGISTRATE JUDGE 


