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Before: SEN1'ELLE, Chief Judge, and HENDERSON and 
GARLAND, Circuit Judges. 

Opinion for the Court filed by Chief Judge SENTELLE. 

Concurring opinion filed by Circuit Judge HENDERSON. 

SENTELLE, Chief Judge: Appellant Richard Murphy, a 
. United States. Park Police official at the time of the events in 

questiofr, was. sued in his. personal capacity for his. participation 
in a mass arrest that occurred dUFing demonstrations in 
September 2002 in protest against policies of the World Bank 
and IntemationalMonetary Fund. Murphy argued to the district 
court that he was entitled to qualified immunity, under which he 
would be shiehted from liability. The district court denied 
Murphy's motion to dismiss and fo1' summary judgment on the 
lJas.i..s of qualified immunity. and Murphy filed the instant 
interlocutory appeal. Controlling precedent establishesthat our 
jurisdiction t(} hear interlocutory appeals in qualified immunity 
cases does not extend to appeals in which the underlying 
decision relies. upon resoluti(}n of disputed facts. Because 
Murphy's claim to qualified immunity depends on resolving 
facts.in dispute, we conclude that we lack jurisdiction to review 
the district court's determination. 

Background 

The factual history of this. case has. been set forth in detail 
before. See Barham v. Ramsey, 434 F.3d 565,569-71 (D.C. Cir. 
2006)~ Barham v. Ramsey, JJ& F.Supp.2d 48, 52-54 (D.D.C. 
2004). We will therefore focus only on the facts necessary to 
resolve the issue before us. 
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On Friday, September 27,2002, mass demonstrations were 
held in Washington, D.C., protesting the meetings of the World 
Bank and International Monetary Fund. Around 8:15 a.m. a 
large group of individuals began to gather in General John 
Pershing Park ("Pershing Park" or "Park"), located on 
Pennsylvania Ave., N.W., between 14th Street and 15th Street, 
across from the White House grounds. At about this same time, 
officers of the Metropolitan Police Department ("MPD"), led by 
Assistant Chief Peter Newsham, began stationing around the 
perimeter of the Park. About an hour later, United States Park 
Police officers, after being informed ofthe gathering, arrived at 
Pershing Park led by appellant Major Richard Murphy, who, at 
that time, was Commander of the Special Forces Branch of the 
U.S. Park Police. Around 9:20 a.m., an MPD officer asked 
Murphy to assist the MPD in surrounding the Park, at which 
point Park Police officers were sent to the north and south sides 
of the Park. Murphy had two separate exchanges with MPD 
Assistant Chief Newsham. According to Murphy, during the 
first exchange, Newsham asked Murphy if those in the Park 
could be arrested for deqlonstratiI)g without a permit. Murphy 
responded that they could be arrested, but that it was Park Police 
policy not to arrest unless the demonstrators had first been 
warned and given an opportunity to disperse. Soon thereafter, 
Newsham informed Murphy that the individuals in Pershing 
Park were going to be arrested for failure to obey a police order 
to disperse that was given to them before they entered the Park. 

Around this same time MPD Chief Charles Ramsey arrived 
on the scene. He too was informed by Newsham that the 
individuals in-the Park were going to be arrested. All persons in 
the Park were subsequently arrested for failure to obey an 
officer. Many of those arrested later brought suit against various 
police agencies and officials, alleging constitutional, statutory, 
and common law violations stemming from the arrests. MPD 
Chief Ramsey, Assistant Chief Newsham, and Park Police 
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Major Murphy were als.o sued in their individual capacities. The 
ess@nce o.fthe suit is. that the defendants. violated the plaintiffs.' 
co.nstitutio.nal rights when the police co.rdo.nedo.ffPershingPark 
and then initiated a mass. arrest. In the district court, Murphy 
filed a motio.n to. dismiss. the case against him o.n gro.unds o.f 
qualified immunity. Pursuant to Int '/ Action Ctr. v. United 
States, "[qlualified immunity protects go.vernment officials 
'from liability fo.r civil damages. insofaf as their co.nduct does. 
no.t violate clearly established s.tatutory or co.nstitutio.nal rights 
o.f which a reas.onable perso.n Wo.uld have kno.wn. ", 365 F. 3d 20, 
24 (D.C. Cir. 2004) (quoting Harlow v. Fitzgerald, 457 U.S. 
800, 818 (1982)). The district Co.urt denied the mo.tion. Murphy 
appeals. 

Discussion 

We have had prior occas.io.n to. address. two. o.ther claims o.f 
quaLified immunity by Po.Lice officials invo.lvedin a mass arrest. 
See Barham v. Ramsey, 434 F.3d 565,569-71 (D.c. Cir. 2006) 
("Ramsey"). We began our analysis there, as. we do. here, by 
noting that 2& U.S.C. §. 129-1 gives. appeltate co.urts.jurisdiction 
o.ver "final decisio.ns." o.f the dis.trict courts. Id at 571. 
Onliaarily, disHict Co.urt final decisio.ns are appealable o.nly at 
the conclusion- of district COUI1 pro.ceedings. There are, 
however, ceftai.B. types- o.f district court decisions that are too. 
important and too independent o.f the merits of the action to 
await the end o.f district Co.urt proceedings befOFe appellate 
review is. allowed. See Cohen v. BenefiCial Indus. Loan, 337 
U. S. 541, 546 (1949): Included in this catego.ry of interlocuto.ry 
apf)eals is a denial by the district court of qualified immunity. 
As we noted in Ramsey, qualified immunity shields. certain 
deserving o.fticials from undergoing the burdens of litigation, 
and if denial' of a claim o.f qualified immunity were no.t 
immediately appealable then the doctrine Wo.uld be eviscerated. 
434 F.ld at 571. However, "this extensio.n of appellate 



Case 1:02-cv-02283-EGS-JMF   Document 475-1   Filed 04/21/09   Page 5 of 21

5 

jurisdiction is not endlessly elastic." Id at 577. In Johnson v. 
Jones, the Supreme Court held that immediate appellate review 
is not allowed if a district court's decision "resolved a fact­
related dispute about the pre-trial record." 515 U.S. 304, 307 
(1995); see also Ramsey, 434 F.3d at 571. 

In Ramsey, MPD Police Chief Ramsey and Assistant Police 
Chief Newsham moved to dismiss the suits against them under 
the doctrine of qualified immunity. The district court denied the 
motions, and on interlocutory appeal we affirmed the district 
court's denial of Newsham's motion. Nevertheless, we 
concluded that we lacked jurisdiction to review the court's 
denial of Ramsey's motion. 

In discussing Newsham's qualified immunity claims, we 
first made reference to the two-part inquiry set forth in Saucier 
v. Katz, 533 U.S. 194,201 (2001), for determining whether a 
government official is protected by qualified immunity.' See 
Ramsey, 434 F.3d at 572. Under that inquiry, a court determines 
the threshold question of whether, taking the facts in the light 
most favorable to the alleged injured party, "the facts alleged . 
show the officer's conduct violated a constitutional right." Id. 
(quoting Saucier, 533 U.S. at 201). Ifthat question is answered 
in the affirmative, the court then asks whether the constitutional 
right was clearly established. Ramsey, 434 F.3d at 572 (citing 
Saucier, 533 U.S. at201). In Newsham's case, we answered the 
threshold question in the affirmative, as the plaintiffs' complaint 
was that they were arrested without probable cause while 
engaged in acts protected by the First Amendment. Ramsey, 434 

I. F.3d at 572. We also answered the second question in the 

'We note that the Supreme Court recently held. "that the 
Saucier protocol should not be regarded as mandatory in all cases." 
Pearson v. Callahan, - S. Ct. -, 2009 WL 128768 (U.S.), at *11 
(Jan. 21, 2009). 
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affirmative, finding that Newsham did not have probable cause 
to make the ma&S arrest&. because he "had no basi&. for &uspecting 
that all of the occupants ofPersning Park were then breaking the 
law or that they had bt:oken the law before entering the Park." 
Id. at 574. And we further noted the "fluidity of movement in 
and around the Park," as well as Newsham's not denying that 
many individuals in the Park were law-abiding, as additional 
grounds for concluding that there wasno probable cause for the 
mass-arrest. Id. We c()l1sequently affirmed the district court's 
denial ofNewsJ:lam's requestfor qualified immunity. ld. at 579. 

We next considered Chief Ramsey'So qualified immunity 
claim. Id. at 577-78. We noted that,. according to. the record 
assembled for summary judgment, at some point after Newsham 
ordered the Park to be cord()ned off, Ramsey arrived on the 
scene. Id. at 577. At this point, Newsham stated to Ramsey 
that there was. probable cause to arrest those in the Park for 
offenses committed before they entered the Park. Id. Ramsey 
stated that he was. unaware that the Park contained individuals 
who were not previously observed engaging in unlawful 
activity. Id at 578. Ramsey's situation was different from 
Newsham's, we observed, in that Ramsey denied. knowing that 
the Park had not been cleared of law-abiding individuals. Id 
We noted that if this claim by Ramsey was. valid then Ramsey 
might be entitled to-qualified immlHlity. Id. But we also noted 
that, because of contradictions in the record concerning 
Ramsey's claim, this factual question could not be answered 
definitively. Id Accordingly,. under the Supreme Court's 
holding in Johnson v. Jones, we concluded that the denial oJ 
quafified immunity to Ramsey was not reviewable on 
interlocutory appeal. !d. at 577-5.78. 

In its considerati()n of Murphy's request for qualified 
immunity in the present case, the district court relied on our 
disposition of Newsham' s qualified immunity claim in Ramsey. 

} 
) 
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Chang v. United States, Civ. Action Nos. 02-2010, G2-2283, 
2007 WL 2007335, at * 10 (D.D.C. July 10,2007). The district 
court first noted that, in denying Newsham's claim for qualified 
immunity, this court rejected Newsham's argument that there 
was, probable cause for the arrests based on the failure to obey 
a police order. Id The district court also noted that we held that 
Newsham had presented "no facts capable of supporting the 
proposition that Newsham had reasonable, particularized 
grounds to believe that every one of the 386 people arrested was 
observed committing a crime." ld (quoting Ramsey, 434 F,3d 
at 574). Further, the court noted that this court had pointed to 
the fluidity of movement in and around the Park preceding the 
arrests as a further basis for discrediting any attempt by 
Newsham to argue probable cause. Chang, 2007 WL 2007335, 
at *10 (citing Ramsey, 434 F.3d at 574). The district court 
found no relevant distinction between Murphy's conduct and 
Newsham's. Chang, 2007WL 2007335, at *10. In its opinion 
the court concluded that "Murphy' cannot point to undisputed 
facts that suggest that the Park Police had a basis for believing 
that Pershing Park contained only individuals for whom there 
was probable cause to make an arrest." Chang, 2007 WL 
2007335, at *9. The court determined that, when Murphy 
arrived at the Park, he observed people entering and leaving the 
Park, he made no independent assessment of whether there was 
probable cause to arrest all individuals in the Park, and he 'did 
not see any violent activity by individuals there. Chang, 2007 
WL 2007335, at * 10. The dis.trict court further determined that, 
although Newsham told Murphy that those in the Park were 
being arrested for disobeying a police order, Murphy did npt 
know which order, who disobeyed it, or when the disobedience 
occurred. Id Based on these determinations, the district court 
concluded that it was not reasonable for Murphy, in participating 
in the mass arrests, to rely only on Newsham's statement that all 
of the individuals in the Park were being arrested for failing to 
obey a police order. Id The district court consequently denied 
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Murphy's motions to dismiss and for summary judgment on the 
ground of qualified immunity. Id. 

On review, however, we conclude that Murphy's situation 
is more analogous to Ramsey's than to Newsham's, and 
consequently we lack jurisdiction over this interlocutory appeal. 
According to Murphy, early on the morning of the 
demonstrations, he was in Park Police mobile headquarters near 
the White House~ his main objective at the time of the 
demonstrations was the security of the White House. While at 
mobile headquarters, Murphy received reports that protestors in 
different parts of the city were marching in the streets, as well as 
reports that intersections were being disrupted. After receiving 
a radio transmission that protestors were in Pershing Park, 
across from the White House grounds, Murphy left mobile 
headquarters and proceeded towards the Park. Upon arrival, he 
observed individuals in the Park, and he was then stopped by an 
MPD official who asked Murphy for Park Police help in holding 
those individuals in the Park. Murphy stated that at this time he 
was "scampering around," and that he felt this was an "urgent 
situation" as he wanted to prevent movement of those in the 
Park towards the White House. Soon thereafter, Murphy was 
approached by Assistant Chief Newsham, at which time 
Newsham asked Murphy if the group in Pershing Park had a 
permit to demonstrate there. After Murphy advised that the 
group did not, Newsham asked Murphy if those in the Park 
could be arrested for demonstrating without a permit. Murphy 
replied that they could be arrested, but that it was Park Police 
policy to order such groups to disperse first. Murphy then 
overheard a high ranking MPD official state that those in the 
Park had been involved in acts of vandalism and other crimes 
before they had-arrived at the Park. A second conversation with 
Newsham then ensued, during which Newsham indicated to 
Murphy that the individuals in the Park were going to be 
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arrested for failing to obey a police order to get out of the street 
made prior to their congregating in the PMk. Murphy ordered 
his men to assist MPD in forming lines around the Park to 
prevent those inside from leaving. At the same time, however, 
it appears that Murphy saw, at least from a distance, individuals 
freely coming and going from the Park. 

In Ramsey, we noted that a critical question in deciding 
Ramsey's claim to qualified immunity turned on "[t]he 
plausibility of his claim that he thought all law-abiding 
bystanders had been evacuated, while hundreds of lawbreakers 
were corralled into an enclosed area." Ramsey, 434 F.3d at 57&. 
Ramsey claimed that he did not know that Pershing Park had not 
been cleared of law-abiding bystanders before the mass arrests 
were conducted. Id We found, however, that that claim was not 
undisputed, and consequently that Johnson v. Jones barred us 
from exercising jurisdiction over an interlocutory appeal on 
factual issues. Id at 577-78. Here, if Murphy shows that he had 
an objectively reasonable "basis for believing that Pershing Park 
contained only individuals for whom there was probable cause 
to make an arrest," id. at 577, then he may be entitled to qualified 
immunity. But the record assembled so far does not lead to a 
determination as to whether Murphy in fact has this basis. 
Murphy states that he trusted Newsham that probable cause 
existed to arrest those in the Park. But this statement is not 
enough to establish an undisputed fact. Following our 
disposition of Chief Rams.ey' s. claims. in Ramsey, we conclude 
that Murphy's claim that he had a basis for believing that there 
was. probable cause to arrest all individuals in Pershing Park 
cannot be determined on the record before us. See id Moreover, 
this issue is not for this. court to decide~ rather, it is.an issue to be 
determined by a fact finder, and "the District Court was therefore 
correct in allowing the claims against [Murphy} to proceed." Id. 
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Conclusion 

For the foregoing reasons we conclude that we lack 
jurisdiction to review the district court's denial of Murphy's +-

motions regarding qualified immunity. 
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KAREN LECRAFT HENDERSON, Circuit Judge, concurring: 
Although I agree with my colleagues that we lack juris.diction to 
review the district court's denial of Murphy's claim to qualified 
immunity because of a factual dispute, I write separately to 
emphasize a point oflaw. In United States v. Hensley, 469 U.S. 
221 (1985), the United States Supreme Court concluded that a 
police officer may make a Terry stop. in "objective reliance" on 
a "flyer or bulletin ... issued on the basis of articulable facts 
supporting a reasonable suspicion." 469 U. S. at 232. The Court 
noted that even if the flyer were issued absent reasonable· 
suspicion, "the officers making the s.top may have a good-faith 
defense to any civil suit." Id Similarly, an officer may rely on 
another officer's determination of probable cause to make an 
arrest, which will often be the case in a rapidly evolving-and 
potentially deteriorating-situation like the one confronting 
Murphy. See id at 231 ('''[EJffective law enforcement cannot 
be conducted unless police officers can act on directions and 
information transmitted by one officer to another and . . . 
officers, who must often act swiftly, cannot be expected to 
cross-examine their fellow officers-about the foundation for the 
transmitted information. '" (quoting United States v. Robinson, 
536 F.2d 1298, 1299 (9th Cir. 1976»; United States v. 
Loundmannz, 472 F.2d 1376, 1379 (D.C. Cir. 19"72) (probable 
cause exists if officer ordering arrest has "adequate first-hand 
knowledge to support a finding of probable cause" even though 
arresting officer does not have first-hand knowledge ); Daniels 
v. United States, 393 F.2d 359,361 (D.C. Cir. 1968) ("There is 
no requirement that the arresting officer have sufficient firsthand 
knowledge to constitute probable cause. It is enough that the 
police officer initiating the chain of communication either had 
firsthand knowledge or received his information from some 
. person . . . who it seems reasonable to believe is telling the 
truth."). As noted by the majority, Murphy statesthat he relied 
on Newsham's determination that probable cause existed to 
arrest the hundreds of individuals in Pershing Park for failure to 
obey a police order before entering the Park. Murphy' sreliance, 
however, must be objectively reasonable for him to be clothed 
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with qualified immunity. Murphy states that he "had nothing in 
the way of an opinion or reason . . . to contradict or not to 
believe what [Newsham] was telling [him] was true." Tr. of 
Deposition of Richard Murphy at 252: 10-13, Barham v. Ramsey, 
Civ. No. 02-2283 (D.D.C. Feb. 2, 2005) (Dep. Tr.). But 
Murphy's statement that he "s[aw] citizens coming and going 
from a distance further on the south side of Pershing Park in the 
vicinity of 14th Street," Dep. Tr. 229: 13-15, creates a genuine 
issue of material fact regarding whether his reliance on 
Newsham's determination that probable cause existed to arrest 
every individual in the Park was objectively reasonable. 
Murphy differs in this respect from Newsham, whom we earlier 
found not entitled to qualified immunity as a matter of law. 
Barham v. Ramsey, 434 F.3d 565,568 (D.C. Cir. 2006). I read 
the majority opinion, Maj. Op. at 9, to leave open the possibility 
that Murphy, like MPD Chief Charles Ramsey, may yet have 
qualified immunity if the facts are resolved in his favor. See 
Barham, 434 F.3d at 568 ("[Ramsey's] entitlement to qualified 
immunity thus turns on whether he knew that the park had not 
been cleared of individuals who were not observed breaking the 
law. Based on the record assembled for summary judgment, it 
is not possible for us to answer that question. Because Ramsey's 
claim for immunity turns on the resolution of factual disputes 
regarding his participation in the events of September 27,2002, 
his appeal is premature. "). 
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Opinion for the Court filed by Circuit Judge BROWN. 

BROWN, Circuit Judge: This case concerns the shelf-life 
of an arbitration provision in a superseded contract. 
Appellant Elliot Wolff sued Westwood Management LLC 
and various related individuals and entities for breach of 
fiduciary duties and derivative claims. The district court 
dismissed the complaint, concluding-over Wolffs vehement 
objections-that all of his claims were covered by a 
mandatory arbitration clause. Finding no error, we affirm. 

1. 

In 1971, Elliot Wolffs father, Egon, invested in a real 
estate venture-the District of Columbia Joint Venture 
(DCJV}-organized by Dr. Laszlo Tauber that developed a 
piece of District real estate into an office building complex 
known as the Transpoint building. For his $20,000 
investment, Egon received an interest of 0.5% in the land and 
0.25% in the building. The agreement Egon signed when he 
invested in the DCN (DCJV Agreement) contained an 
arbitration clause, providing that "[t]he parties agree not to 
enter into any court action in any dispute which may arise 
during construction and management of the office building 
complex and agree that any dispute or controversy that cannot 
be amicably settled will be submitted to arbitration[.]" 

Egon Wolff died in November 1984, and his interest in 
the DCJV passed to the appellants, Elliot Wolff and a trust 
established from Egon's estate. On December 6, 1984, Dr. 
Tauber wrote a letter to the DCN investors, along with those 
who had invested in other ventures he had organized, 
informing them that his "long standing goal has been to 
merge all the partnerships into one single partnership. This 
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must be achieved now with no further delay." The letter 
made the merger "effective the 1st of January, 1985," and 
gave the investors four options: to sell their interest, to 
become a class "B" partner in the new entity, to become a 
class "C" partner in the new entity, or-for anyone who 
"ha[d] second thoughts and [wa]s not willing to cooperate"­
to "put his/her interest in trust." The new entity, referred to as 
the Consolidated Partnership, was reorganized into various 
other entities over time. 

Though the record is silent on this point, the parties agree 
Elliot Wolff declined to join the Consolidated Partnership. 
Wolff alleges he asked Dr. Tauber to hold his DCJV interest 
in trust. As a result, Wolff was not a party to the 
Consolidated Partnership agreement nor was he an owner of, 
or investor in, any of the successor entities. Rather, his 
ownership interest of 0.5% in the land and 0.25% in the 
building that made up the Transpoint Building complex, 
acquired via the DCJV Agreement, was held for him in trust 
by Dr. Tauber and his successors. 

After Dr. Tauber died in 2002, management and control 
of all the ventures stemming from the Consolidated 
Partnership went to appellee Westwood Management. In 
February 2004, Westwood Management sold the Transpoint 
Building and the adjacent land and paid the investors. Wolff 
filed this lawsuit in 2006: 

alleging breach of fiduciary duty and 
derivative claims, all resulting from the 
management and sale of the Transpoint 
building and the adjacent lot. He alleges that 
defendants used funds from various mortgages 
and refinances of the Transpoint building and 
the adjacent lot for purposes other than for use 
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by and for the Transpoint building and that 
adjacent lot; specifically, to make 
improvements to other properties and for 
defendants' enrichment. 

Wo(ffv. Westwood Mgmt., 503 F. Supp. 2d 274,278 (D.D.C. 
2007). 

The district court granted defendants' motion to compel 
arbitration. In response to Wolffs argument that the DCN 
Agreement and its arbitration clause were extinguished by the 
creation of the Consolidated Partnership, the district court 
concluded the agreement to arbitrate survived the expiration 
of the DCJV Agreement and applied to this dispute. Id 
at 281. The district court reasoned "[t]he obligations at issue 
in this case can only have arisen from the DCJV Agreement 
because there was no other agreement with defendants that 
Wolff entered into." Id. The district court noted that if the 
arbitration clause was to be read broadly-"any dispute or 
controversy . . . will be submitted to arbitration"-then it 
encompasses all matters that touch upon the contract. Id 
at 282. If read narrowly-"any dispute which may arise 
during construction and management of the office building 
complex"-then it covers only specified types of disputes. 
Id. The dispute at issue in this case was covered under either 
reading of the arbitration clause. Id at 283. The court 
therefore concluded the parties had entered into a valid and 
enforceable arbitration agreement that covered the claims in 
this case, and dismissed the complaint. This appeal followed. 

) 

) 

} 
) 
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II. 

The "determination that the parties have contractually 
bound themselves to arbitrate disputes-a determination 
involving interpretation of state law-. is a legal conclusion 
subject to our de novo review, ... but the findings upon which 
that conclusion is based are factual and thus may not be 
overturned unless clearly erroneous." Bailey v. Fed Nat'l 
Mortgage Ass 'n, 209 F.3d 740, 744 (D.C. Cir. 2000). Under 
District of Columbia law, "arbitration is predicated on the 
consent of the parties to a dispute, and the determination of 
whether the parties have consented to arbitrate is a matter to 
be determined by the courts on the basis of contracts between 
the parties." Bailey, 209 F.3d at 746; see also Air Line Pilots 
Ass 'n v. Fed Express Corp., 402 F.3d 1245, 1248 (D.C. Cir. 
2005). 

"[A]n order to arbitrate [a] particular grievance should 
not be denied unless it may be said with positive assurance 
that the arbitration clause is not susceptible of an 
interpretation that covers the asserted dispute. Doubts should 
be resolved in favor of coverage." Air Line Pilots Ass 'n, 402 
F.3d at 1248 (quoting United Steelworkers of America v. 
Warrior & Gulf Nav. Co., 363 U.S. 574, 582-83 (1960)). 
"The Arbitration Act establishes that, as a matter of federal 
law, any doubts concerning the scope of arbitrable issues 
should be resolved in favor of arbitration, whether the 
problem at hand is the construction of the contract language 
itself or an allegation of waiver, delay, or a like defense to 
arbitrability." Moses H Cone Memorial Hasp. v. Mercury 
Constr. Corp., 460 U.S. 1,24-25 (1983). 

Wolff contends the arbitration clause in the DCJV 
Agreement does not apply to this dispute because the 
agreement terminated in 1985. And, appellants argue, their 
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claims arise under the alleged trust; not the DCJV. But, as the 
district court observed, "an arbitration clause is enforceable 
after the expiration of a contract when the dispute is over an 
obligation created by the contract." Wolff, 503 F. Supp. 2d 
at 280. We agree. 

The Supreme Court has observed that "a party cannot be 
compelled to arbitrate any matter in the absence of a 
contractual obligation to do so. Adherence to these 
principles, however, does not require us to hold that 
termination of a collective-bargaining agreement 
automatically extinguishes a party's duty to arbitrate 
grievances arising under the contract." Nolde Bros. v. Local 
No. 358, Bakery and Confectionery Workers Union, 430 U.S. 
243, 250-51 (1977). "[E]ven though the parties could have 
so provided, there is nothing in the arbitration clause that 
expressly excludes from its operation a dispute which arises 
under the contract, but which is based on events that occur 
after its termination." Id at 252-53. Moreover, the Court in 
Nolde Bros. found a "presumption in favor of postexpiration 
arbitration of matters unless 'negated expressly or by clear 
implication,' but that conclusion was limited by the vital 
qualification that arbitration was of matters and disputes 
arising out of the relation governed by contract." Litton Fin. 
Printing Div. v. NLRB, 501 U.S. 190,204 (1991) (quoting and 
discussing Nolde Bros., 430 U.S. at 255) (emphasis added). 

With these principles in mind, it is easy to see the district 
court did not err when it held the "agreement to arbitrate 
manifested in the DCJV Agreement survives termination of 
the DCJV Agreement and that it applies to this controversy." 
Wolff, 503 F. Supp. 2d at 281. The claims in this case, after 
all, "can only have arisen from the DCJV Agreement because 
there was no other agreement with [appellees] that Wolff 
entered into." Id Even assuming a valid trust was created 
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under District of Columbia law when the DCJV Agreement 
terminated in 1985, appellants' claims are "disputes arising 
out of the relation governed by the contract," Litton Fin. 
Printing Div., 501 U.S. at 204, because the Wolffs' ownership 
interest in the land and the building-the res of the alleged 
trust-was created under the DCJV Agreement. We conclude 
that the agreement to arbitrate "any dispute which may arise 
during construction and management of the office building 
complex" survived the expiration of the DCJV Agreement 
and compels appellants to submit their claims to arbitration. 

The remainder of appellants' arguments can be dismissed 
in short order. Appellants' unclean hands argument goes to 
the merits of their claims rather than their arbitrability. There 
is no allegation that appellees have unclean hands with 
respect to the agreement to arbitrate itself. "[I]n deciding 
whether the parties have agreed to submit a particular 
grievance to arbitration, a court is not to rule on the potential 
merits of the underlying claims." Air Line Pilots Ass 'n, 402 
F.3d at 1248; see also Prima Paint Corp. v. Flood & Conklin 
Mfg. Co., 388 U.S. 395,406 (1967) (allegation of fraud in the 
inducement of a contract is arbitrable, at least absent a claim 
of fraud in the inducement of the agreement to arbitrate). The 
district court did not abuse its discretion in refusing 
appellants' request for discovery under Rule 56(f) of the 
Federal Rules of Civil Procedure. The appellants failed to 
demonstrate, both to the district court and on appeal, how 
discovery related to the merits of the claims would have 
assisted them in opposing the motion to compel arbitration. 
Appellants also argue that the DCN Agreement's arbitration 
clause lacks sufficient detail as to the material terms of the 
agreement. This argument, which was not presented to the 
district court, is not properly before us. See, e.g., Albrecht v. 
Comm. on Employee Benefits of Fed. Reserve Employee 
Benefits Sys., 357 F.3d 62,66 (D.C. Cir. 2004) (argument not 
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presented to the district court ordinarily waived on appeal); 
District a/Columbia v. Air Florida, Inc., 750 F.2d 1077, 1084 
(D.C. Cir. 1984) (same) (citing cases). The same is true of 
appellants' argument that the district court erred by 
dismissing this case rather than staying it under Section 3 of 
the Federal Arbitration Act; no one requested a stay from the 
district court. 

III. 

Accordingly, the order of the district court compelling 
arbitration and dismissing the complaint is 

Affirmed. 

J 


