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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

KURIAN DAVID, et al.
Plaintiffs

CIVIL ACTION

VERSUS

No. 08-1220

SIGNAL INTERNATIONAL, LLC, et al.,
Defendants

SECTION “E”

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION,
Plaintiff

CIVIL ACTION

VERSUS

No. 12-557

SIGNAL INTERNATIONAL, LLC, et al.,
Defendants

SECTION "E"

LAKSHMANAN PONNAYAN ACHARI, et al.,
Plaintiffs

CIVIL ACTION

VERSUS

No. 13-6218
(c/w 13-6219, 13-6220,
13-6221, 14-732, 141818)

SIGNAL INTERNATIONAL, LLC, et al.,
Defendants

SECTION "E"

Applies To:
David (08-1220)
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ORDER
The Court previously ordered Plaintiffs and Signal to sub
addressing the following: (1) whether pu

mit memoranda

nitive damages are available under the

Trafficking Victim Protection A ct ("TVPA"); 1 (2) whether the sta ndard for obtaining
punitive damages is the same for

all causes of act ion; (3) whethe r in pari delicto is a

cognizable affirmativ e defense under the TVPA

, and, if so, whether that defense is

appropriate in this case; and (4) whether re putational harm and psychological harm are
components of "serious harm" under the pre- amendment version of Section 1589 of the
TVPA. The parties submitted their memoranda on January 26, 2015.2
I. Punitive Damages under the TVPA
The TVPA does not explicitly allow punitive damages in civil cases. 3 Nonetheless,
every court to consider the issue

has held that punitive damages are available.

Court finds these cases persuasive and ther

4

The

efore h olds that a plaintiff may recov er

punitive damages under the TVPA.
II. Punitive Damages for All Causes of Action
The Court will address this issue at the charge conference on January 28, 2015 at
5:30 p.m.

18 U.S.C. § 1581 et seq.
See R. Docs. 2202, 2204.
3 See 18 U.S.C. § 1595 ("An individual who is a vi ctim of a viola tion may bri ng a civil action . . . and may
recover damages and reasonable attorneys fees.”).
4 See, e.g., Ditullio v. Boehm, 662 F.3d 1091, 1098 (9th Cir. 2011) ("We . . . hold that punitive damages are
available under 18 U.S.C. § 1595."); Francisvo v. Susano, 525 F. App'x 828, 835 (10th Cir. 2013) ("We . . .
agree with the only other circuit to ad dress the matter and hold puniti ve damages to be ava ilable under §
1595."); Carazani v. Zegarra, 972 F. Supp. 2d 1, 26 (D. D.C. 2013) ("Punitive damages are . . . available
under the TVPA."); Doe v. Howard, No. 1:11-cv-1105, 2012 WL 3834867 , at *4 (E.D. Va. Sep t. 24, 2012)
("Punitive damages are available under the TVPA . . . .").
1
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III. In Pari Delicto and the TVPA
In pari delicto is an affirmative defense that ba rs recovery based on a plaintiff's
own misconduct. 5 As a preliminary matter, the Court' s research indicates that no court
has ever applied in pari delicto to a civil case under the TVPA. Signal thus invites this
Court to break new ground.
Whether

in pari delicto is an available d

efense to a federal c

ause of action

depends on two factors: "(1) the plainti ffs' active participation in the violation vel non
and (2) the policy goals of the

federal statute."

6

The first fa

ctor requires that the

plaintiff bear "substantially equal responsibili ty for the violations he seeks to redress."

7

The parties' relative levels of responsibility for any alleged violat ion of the TVPA is a
clearly a question of fact. 8 The Court does not reach this question, however, because it
finds in pari delicto squarely at odds with the policy goals of the TPVA.
"The purposes of [the TVPA] are to comba t trafficking in persons, to ensure just
punishment of traffickers, and to protect their victims." 9 Allowing a human trafficker to
wash its hands with in pari delicto accomplishes none of these goals, because "[e]xisting
legislation and law enforcement in the United States and other countries are inadequate
to deter trafficking[,] . . . bring

traffickers to justice[,] [and] . .

. protect victims of

trafficking."10
In drafting the TVPA, Congress found tha
involves significant violations of labor,

t (1) "[t[ra fficking in persons . . .

public health, and human rights standards

In re Royale Airlines, Inc., 98 F.3d 852, 855 (5th Cir. 1996).
Rogers v. McDorman, 521 F.3d 381, 389 (5th C ir. 2008) (quoting Official C omm. of Uns ecured
Creditors of PSA, Inc. v. Edwards, 437 F.3d 1145, 1154 (11th Cir. 2006)).
7 Bateman Eichler, Hill Richards, Inc. v. Berner, 472 U.S. 299, 310–11 (1985); Rogers, 521 F.3d at 390.
8 See P ackard v. OCA, Inc ., 624 F.3d 726, 734 (5th Cir. 2010). As the presentation of evidence is still
ongoing, this question is not ripe for consideration.
9 H.R. Conf. Rep. No. 106–939, at *89 (2000))
10 Id. at *5.
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worldwide;" (2) "[t]ra ffickers often transpo rt victims from their home communities to
unfamiliar destinatio ns, including foreign

countries away from family and friend

s,

religious in stitutions, and other sources of protection and support, leaving the victims
defenseless and vulnerable;" (3) "[v]ictims are often f orced . . . t o . . . perform slaverylike labor. . . [through] threats, psychologi cal abuse, an d coercion;" (4) "[t]rafficking in
persons is increasingl y perpetrated by organi zed, sop histicated criminal e nterprises");
and (5) "[ t]rafficking . . .

inv olves violations of o

ther laws, including labor an d

immigration codes and laws against . . . false imprisonment . . . [ and] fraud." 11 Some of
these findings closely mirror the allegations in the Sixth Amended Complaint. Allowin g
in pari delicto would turn the TVPA on its head. The affirmative defense is not available
in this case.
IV. Psychological Harm and Reputational Harm
The pre-amendment version of Section 1589 of the TVPA proscribed the knowing
provision of labor by "threats of serious ha

rm to, o r physical restraint against, [the

victim].12 T he new ver sion of Sec tion 1589 similarly prohibits the knowing provision of
labor by "means of serious harm or thre ats of serious harm to [the victim]."
pre-amendment Section 1589, the new version

13

Unlike

contains a broad definition of "serious

harm," which includes "psychological, financial, [and] reputational harm."14
Signal previously argued the inclusion of "financial harm" in the new version o f
Section 1589 implies it was not part of the pre-amendment version of Section 1589. The
Court has already rej ected this argument.

15

Id. at *4.
18 U.S.C. § 1589(1) (2000).
13 18 U.S.C. § 1589(a)(1).
14 18 U.S.C. § 1589(c)(1).
15 See R. Doc. 2077.
11
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Signal no w appears to advance the same
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argument with respect to psycho logical harm and rep utational harm. 16 That argument
is rejected for the reasons previously stated.17
CONCLUSION
Punitive d amages are available unde r the TVPA. Signal may not assert

in pari

delicto as an affirmat ive defense. The Cou rt will charge the jury that "serious harm"
under the TVPA includes psychological harm and reputational harm.
New Orleans, Louisiana, this 27th day of January, 2015.
_______________________ ________
SUSIE MORGAN
UNITED STATES DISTRICT JUDGE

The Court is una ble to discer n from Sig nal's brief wheth er it opposes Plai ntiffs' p osition on
psychological and reputation harm, and, if so, the basis for that opposition.
17 See id. Additionally, the Court notes the Fifth Circuit has ruled in an unpublished opinion that "serious
harm" under the pre-amen dment versio n of Sec tion 1589 inc ludes "psychologi cal coerci on." See United
States v. Nnaji, 447 F. App'x 558, 559 (5th Cir. 2011). In holding that serious harm includes psychological
harm, the court cited the legislative history for the pre-amendment version of S ection 1589. See id. This
confirms the court was indeed applying the pre-amendment version of the statute, rather than the current
version.
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